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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Action No. 5389 

Dorris Emerson Miller, Plaintiff , 

—vs— 

Lehman Wellington Miller, Defendant. 

United States of America, 

District of Columbia , s$: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Arrears of Maintenance Under 

Foreign Divorce Decree 

Filed January 10 1940 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 5389 

Dorris Emerson Miller, 3921 Benton Street, N. W., 
Washington, D. C., Plaintiff , 

—vs— 

Lehman Wellington Miller, c/o Army War College 
Washington, D. C., Defendant. 

1. The matter in controversy herein exceeds, exclusive of 
interest and costs, the sum of One Thousand Dollars 
($1,000.00). 

2. That heretofore, on or about the 16th day of Septem¬ 
ber, 1933 after certain proceedings duly had in the Second 
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Judicial District Court of the State of Nevada in and for 
the Countv of Washoe there was dulv entered a decree, a 
copy of which is attached hereto and made a part hereof 
by reference; that said decree is still in full force, virtue 
and effect, and has in nowise been vacated, reversed or 
modified, and that no appeal is pending therefrom. That 
in and by said decree the defendant, Lehman Wellington 
Miller was ordered to pay to the plaintiff, Dorris Emerson 
Miller the sum of One Hundred and Fifty Dollars ($150.00) 
per month. The plaintiff herein has never remarried. 

3. Since said decree was entered the defendant, Lehman 
Wellington Miller made payments on said decree from time 
to time but has not fully complied therewith in that he has 
failed and neglected to pay each month to the plaintiff the 
sum of One Hundred and Fifty Dollars ($150.00) but 
2 his payments have been of lesser sums and that on 
July 30, 1938 there was then overdue, owing and un¬ 
paid installments for support in the sum of Six Hundred 
and Fifty Dollars ($650.00). Since August 1, 1938 the de¬ 
fendant’s indebtedness has increased at the rate of Fifty 
Dollars ($50.00) each month for that, contrary to the terms 
of the aforementioned decree, he has paid to the plaintiff 
through December, 1939 only the sum of One Hundred 
Dollars ($100.00) monthly and has paid nothing during the 
mohth of January, 1940, thereby increasing his indebted¬ 
ness to the plaintiff to the present balance of Sixteen Hun¬ 
dred and Fifty Dollars ($1650.00). During all of this pe¬ 
riod plaintiff has demanded of the defendant the amounts 
ordered under the decree of court but the defendant has 
declined to pay said amounts, and has refused and still re¬ 
fuses to pay said arrearages. 

WHEREFORE the plaintiff demands judgment from 
the defendant in the sum of Sixteen Hundred and Fiftv 
Dollars ($1650.00). 

DORRIS EMERSON MILLER 
Plaintiff. 


CHARLES H BERGAZIN 
ALFRED M. SCHWARTZ 
Attorneys for Plaintiff. 
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District of Columbia, ss : 

Dorris Emerson Miller being first duly sworn, deposes 
and says that she has read over the aforegoing complaint 
by her subscribed and that she verily believes the matters 
and facts therein stated to be true. 


DORRIS EMERSON MILLER 

Subscribed and sworn to before me this 8th day of Jan¬ 
uary, 1940. 

SOLOMON H. FELDMAN 
(Seal) Notary Public, D. C. 

3 Filed January 10 1940 

No. 44152 Dept. No. 1 

LEON SHORE 
Attorney for Plaintiff. 

In the Second Judicial District Court of the State of 

Nevada 


In and for the County of Washoe 


Filed 1933 Sep. 16 AM 9:25 E. H. Beemer, Clerk By M. 

Cooper, Deputy 

Lehman Wellington Miller, Plaintiff, 

vs. 

Dorris Emerson Miller, Defendant. 

Decree 

This case came on regularly for trial before the under¬ 
signed Judge of said court sitting without a jury, a jury 
trial having been expressly waived by the parties hereto, 
on the 16tli day of September, 1933, Plaintiff appearing in 
person and by his attorney, Leon Shore, Esq., and the De¬ 
fendant appearing by her attorneys, Messrs. Thatcher and 
Woodburn, and the Court having listened to the testimony 
introduced at said hearing, from which it appears that the 
allegations of Plaintiff’s Complaint are not sustained by 
the testimony and the allegations of Defendant’s Cross- 
Complaint are sustained by the testimony, free from all 
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legal objections as to its competency, admissibility and 
.sufficiency, and the said cause having been duly submitted 
to the Court for its Decision, and the Court having filed 
its Findings of Fact and Conclusions of Law, ordered that 
Judgment be entered accordingly. 

4 NOW, THEREFORE, in consideration of the 

premises and in conformity with said Decision, Find¬ 
ings of Fact and Conclusions of Law, it is hereby OR¬ 
DERED, ADJUDGED AND DECREED as follows: 

That Defendant be, and she hereby is, granted the Judg¬ 
ment and Decree of this Court for an absolute divorce from 
Plaintiff, that Defendant and Plaintiff be, and hereby are, 
each absolutely divorced from the other and that the bonds 
of matrimony heretofore existing between them are fully, 
completely and forever dissolved and that Defendant and 
Plaintiff are both and each hereby restored to the status of 
single persons. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the articles of personal property enumerated 
in Exhibit “A" attached to Defendant’s Cross-Complaint 

be, and thev herebv are awarded to the Defendant and 

* » • 

Cross-Complainant. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the care and custody of the minor children, 
namely, Dorris "Miller and James F. Miller, be and the 
same is hereby awarded to the Defendant and Cross-Com¬ 
plainant, Dorris Emerson Miller. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the Plaintiff, Lehman Wellington Miller be, 
and he hereby is ordered to pay to the Defendant and Cross- 
Complainant, Dorris Emerson Miller, for her support, and 
for the support and education of the minor children the 
sum of One Hundred Fifty Dollars ($150.00) per month, 
and that in the event of the remarriage of the Defendant 
and Cross-Complainant, the said Plaintiff shall continue 
to make said payments to the said Defendant and Cross- 
Complainant for the support of the said minor children 
alone. 

DONE IN OPEN COURT this 16th day of September, 
1933. 

THOMAS T. MORAN 

1 District Judge. 
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•> Motion to Quash Process and to Dismiss 

Complaint &c. 

Filed January 25 1940 

* # • 

Comes now Lehman Wellington Miller, appearing spe¬ 
cially as the person named defendant herein, by his attor¬ 
neys Leonard J. Ganse and Carl F. Bauersfeld, and moves 
the Court to quash process and to dismiss the Complaint 
For Arrears Of Maintenance Under Foreign Divorce De¬ 
cree, tiled by Dorris Emerson Miller as party plaintiff 
herein. 

For grounds of this motion, Lehman Wellington Miller 
says: 

1. That the cause of action asserted by said Complaint 
is brought upon a Decree, entered by the Second Judicial 
District Court of the State of Nevada, in and for the 
County of Washoe, which is barred by the Statute of Limi¬ 
tations of the State of Nevada (Nevada Compiled Laws 
1929—Chap. 2, $ 8503; Chap. 4, $$ 8524, 8527), and is barred 
by the Statute of Limitations of the District of Columbia 
(Code D. C. 1929, Title 24, Chap. 12, Sec. 343). 

2. Said Complaint fails to state a claim against Lehman 
Wellington Miller upon which relief can be granted. 

3. Said Complaint fails to set forth an adequate and nec¬ 
essary jurisdictional statement, including the names, citi¬ 
zenship, and places of residence and domicile, of the party 
plaintiff and the party defendant, and the provisions of the 
Constitution of the United States and the state and federal 
laws supposed to be applicable thereto. 

LEONARD J'. GANSE 
CARL F. BAUERSFELD 
Attorneys for Defendant , ap¬ 
pearing specially for the pur¬ 
pose of this motion and none 
other. 
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6 Order Overruling Motion to Quash and to 

Dismiss Complaint 

Filed February 15 1940 
* # # 

Upon consideration of the motion of the defendant to 
quash process and to dismiss the complaint filed in the 
above entitled cause, it is by the court this 15th day of 
February, 1940 

ORDERED that the said motion be and the same is 
herebv overruled. 

F. DICKINSON LETTS 

Justice. 

To the foregoing Order of the Court, defendant Lehman 
Wellington Miller, appearing specially, duly notes his ex¬ 
ception herein this 15th day of February, 1940. 

LEONARD J GANSE 
Attorney for Defendant 
Lehman Wellington Miller , 

' appearing specially 

7 Motion for Bill of Particulars 

Filed February 20 1940 
# # # 

Comes now defendant Lehman Wellington Miller, by his 
attorneys Leonard J. Ganse and Carl F. Bauersfeld, and 
moves the Court to require the plaintiff, Dorris Emerson 
Miller, to give a bill of particulars of the arrears of main¬ 
tenance alleged to be due under the foreign divorce decree 
sued upon herein. 

For grounds of this motion defendant says: 

1. That it appears from the Complaint that alleged ar¬ 
rears of maintenance are claimed for a period more than 
three years prior to the filing of the instant action herein, 
vei said Complaint does not set forth with particularity the 
respective dates on which, or the amounts of which, said 
arrears are alleged to have accrued. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Defendant. 
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8 Bill of Particulars 

Filed February 26 1940 
* * • 

Now comes the plaintiff and furnishes herewith the fol¬ 
lowing Bill of Particulars as to the arrears of maintenance 
under the decree sued on herein: 


$150.00 per month paid by defendant in all months since 
September, 1933 except as follows: 


Nov. 1, 1934 to Nov. 30, 1936 
Aug. 1, 1938 to Jan. 31, 1940 # 


Paid on account of arrears: 

Feb. 4, 1937 
March 3, 1937 
April 3, 1937 
May 3, 1937 
Oct. 1, 1937 
Nov. 1, 1937 
April 1,1938 
May 2, 1938 

Balance due to Jan. 31, 1940 


Paid per month Arrears 
$100.00 $1250.00 

100.00 900.00 


$2150.00 


$150.00 

150.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 600.00 


$1550.00 


•Credit included in above for $100.00 paid in January, 
1940 after complaint was filed. 

CHARLESBERGAZIN 
ALFRED M SCHWARTZ 
Attorneys for Plaintiff. 


9 Stipulation Withdrawing Motion for Bill of 

Particulars 

Filed February 27 1940 
# # * 

It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties plaintiff and defendant hereto 
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that in consideration that plaintiff Dorris Emerson Miller 
has heretofore filed her Bill of Particulars as to arrears of 
maintenance herein, defendant Lehman Wellington Miller 
withdraws his Motion for Bill of Particulars heretofore 
filed herein. 

CHARLES H. BERGAZIN 

S. 

ALFRED M. SCHWARTZ 

S. 

Attorneys for Plaintiff 

LEONARD J. GANSE 

CARL F. BAUERSFELD 
Attorneys for Defendant 


10 Answer to Complaint for Arrears of Main¬ 
tenance Under Foreign Divorce Decree. 

Filed February 28 1940 

# # • 

First Defense 

This Court is without jurisdiction to entertain the al¬ 
leged cause of action brought by the plaintiff herein. 

Second Defense 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 

Third Defense 

The cause of action asserted by the Complaint is founded 
upon a decree, entered by the Second Judicial District 
Court of the State of Nevada, in and for the County of 
Wkshoe, which is barred by the Statute of Limitations of 
the State of Nevada (Nevada Compiled Laws 1929—Chap. 
2, §8503; Chap. 4, §§8524, 8527), and is barred by the 
Statute of Limitations of the District of Columbia (Code 
D. C. 1929, Title 24, Chap. 12, Sec. 343). 

Fourth Defense 

Certain of the alleged arrears of maintenance sought to 
be recovered by the plaintiff herein did not all become due 
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and payable within three years next before the commence¬ 
ment of this action herein; and they are barred by the 
Statute of Limitations of the District of Columbia (Code 
D. C. 1929, Title 24, Chap. 12, Sec. 341). 

Fifth Defense 

For further defense to the action brought by plaintiff 
Dorris Emerson Miller herein, defendant Lehman Welling¬ 
ton Miller says: 

1. That plaintiff, Dorris Emerson Miller, and de¬ 
ll fendant, Lehman Wellington Miller, were married 
in the City of Lebanon, State of New Hampshire, on 
the 16th day of June, 1915. 

2. That the following children were born of said mar¬ 
riage, namely: 

Dorris E. Miller, a daughter, born on April 3, 1916. 

Janies F. Miller, a son, born on October 31, 1917. 

3. That on the 30th day of August, 1933, this defendant, 
Lehman Wellington Miller, as plaintiff, filed his complaint 
against Dorris Emerson Miller, as defendant, in the Second 
Judicial District Court of the State of Nevada, in and for 
the County of Washoe, in the case entitled “Lehman Wel¬ 
lington Miller, Plaintiff, v. Dorris Emerson Miller, Defen¬ 
dant, No. 44152”, wherein this defendant, Lehman Wel¬ 
lington Miller, as plaintiff in said action, sought an abso¬ 
lute divorce from said Dorris Emerson Miller. 

Thereafter, on the 13th day of September, 1933, Dorris 
Emerson Miller filed her answer and cross-complaint in 
said action, wherein said Dorris Emerson Miller, as cross¬ 
plaintiff, sought an absolute divorce from this defendant in 
said action. 

Thereafter, on the 15th day of September, 1933, this de¬ 
fendant, as cross-defendant in said action, filed his answer 
to said cross-complaint, denying the relief in said cross¬ 
complaint sought. 

That said action came on for trial in the Second Judicial 
District Court of the State of Nevada, in and for the County 
of Washoe, on the 16th day of September, 1933, at the con¬ 
clusion whereof the Court made its Findings of Fact and 
Conclusions of Law, in part as follows: 
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“Findings of Fact 

“The Court finds as matter of fact: 

* * m 

12 “IV. 

“That the property rights of the parties hereto, and also 
provision for the care, custody and control of the minor 
children, Dorris Miller age seventeen, and James F. Miller 
age fifteen, and the support and maintenance of the Cross- 
Complainant and the said children, have been settled by an 
agreement, which agreement provides that the articles of 
personal property, mentioned in Exhibit ‘A’, attached to 
Defendant’s Cross-Complaint, shall be awarded to the De¬ 
fendant and Cross-Complainant, and which agreement fur¬ 
ther provides that the Plaintiff shall pay to the Defendant 
for her support and for the support and education of the 
minor children of the parties hereto, the sum of one hun¬ 
dred fifty dollars ($150.00) per month, and that in the 
event of the remarriage of the Defendant, that the Plain¬ 
tiff shall continue to make such payments to the Defendant 
for the support of the minor children alone. That said 
agreement is fair and reasonable and is for the best inter¬ 
ests of the minor children of the parties and of the parties 
themselves and makes disposition of and provision for said 
children in the manner most expedient under all the cir¬ 
cumstances and for the present comfort and future well 
being of said children, and should therefore be in all things 
ratified and confirmed. 

“Conclusions of Law 

“From the foregoing evidence the Court draws the fol¬ 
lowing Conclusions of Law: 

“L 

“That Defendant is entitled to the Judgment and Decree 
of this Court for an absolute divorce from Plaintiff. 

“II. 

“That the Defendant and Cross-Complainant is entitled 
to a further judgment and decree of this Court, awarding 
to her the articles of personal property mentioned in Ex¬ 
hibit ‘A ? , attached to the Cross-Complaint of the Defen- 
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dant, and further directing the Plaintiff to pay to the De¬ 
fendant for her support, and for the support and education 
of the minor children, the sum of one hundred fifty dollars 
($150.00) per month, and that in the event of the remar¬ 
riage of the Defendant that the Plaintiff shall continue to 
make such payments to said Defendant for the support of 
the minor children alone. 

“Let Judgment be entered accordingly.” 

Thereafter, on said 16th day of September, 1933, said 
Second Judicial District Court of the State of Nevada, in 
and for the County of Washoe, entered its Decree, which 
is the foreign divorce decree sued upon by the plaintiff 
herein, wherein it was ordered, adjudged, and decreed, 
among other things: 

“IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the care and custody of the minor children, 
namely, Dorris Miller and James F. Miller, be and the 
same is hereby awarded to the Defendant and Cross-Com¬ 
plainant, Dorris Emerson Miller. 

13 “IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the Plaintiff, Lehman .Wel¬ 
lington Miller be, and he hereby is ordered to pay to the 
Defendant and Cross-Complainant, Dorris Emerson Miller, 
for her support, and for the support and education of the 
minor children the sum of One Hundred Fifty Dollars 
($150.00) per month, and thai in the event of the remar¬ 
riage of the Defendant and Cross-Complainant, the said 
Plaintiff shall continue to make said payments to the said 
Defendant and Cross-Complainant for the support of the 
said minor children alone. 

“DONE IN OPEN COURT this 16tli day of September, 
1933.” 

4. This defendant, Lehman Wellington Miller, is advised 
and believes and therefore says that under said Decree said 
Dorris Emerson Miller and the then infant children of the 
said marriage, Dorris E. Miller and James F. Miller, took 
equal interests and moieties in and to the sums required to 
be paid by this defendant for support and maintenance as 
aforesaid. 

5. This defendant, Lehman Wellington Miller, further 
says that Dorris E. Miller, the daughter of said marriage, 
reached her majority and became of adult age on the 2nd 
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day of April, 1934; and that James F. Miller, the son of 
said marriage, reached his majority and became of adult 
age on the 30th day of October, 1938. 

6. This defendant is further advised and believes and 
therefore says that by reason of the premises, and under 
said Findings of Fact and Conclusions of Law, and said 
Decree, entered by said Second Judicial District Court of 
the State of Nevada, in and for the County of Washoe, this 
defendant was only obligated to pay to Dorris Emerson 
Miller from the 16th day of September, 1933, to the 2nd 
day of April, 1934, the sum of One Hundred Fifty Dollars 
($150.00) per month; and was only obligated to pay to 
Dorris Emerson Miller from the 2nd day of April, 1934, 
to the 30th day of October, 1938, the sum of One Hundred 
Dollars ($100.00) per month; and was only obligated to 
pay to plaintiff Dorris Emerson Miller from and after 

! said 30th dav of October, 1938, the sum of Fifty 
14 ; Dollars ($50.00) per month, and only while she was 

unmarried, for full compliance with said Findings 
of Fact and Conclusions of Law, and said Decree. 

7. Yet notwithstanding that Dorris E. Miller and James 
F. Miller, children of said marriage, reached their respec¬ 
tive majorities and adult age as aforesaid, this defendant, 
Lehman Wellington Miller, made larger payments to plain¬ 
tiff, Dorris Emerson Miller, than he was required by said 
Decree to do. 

WHEREFORE, defendant Lehman Wellington Miller 
is advised and believes and therefore says that he has long 
overpaid to plaintiff Dorris Emerson Miller the mainte¬ 
nance required to be paid under said Decree. 

Sixth Defense 

For further defense to the action brought by plaintiff 
Dorris Emerson Miller herein, defendant Lehman Welling¬ 
ton Miller says that he is informed and believes and there¬ 
fore alleges that said Dorris Emerson Miller has hereto¬ 
fore remarried. 

LEHMAN WELLINGTON MILLER 

LEONARD J. GANSE 
CARL F. BAUERSFELD 

Attorneys for Defendant. 
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District of Columbia, ss: 

Lehman Wellington Miller being first duly sworn ac¬ 
cording to law, on oath deposes and says: 

That he has read the foregoing Answer to Complaint for 
Arrears of Maintenance Under Foreign Divorce Decree 
by him subscribed and knows the contents thereof; that 
the matters and things therein stated as of his own per¬ 
sonal knowledge are true, and those stated as upon 
15 information and belief, he believes to be true. 

LEHMAN WELLINGTON MILLER 

Subscribed and sworn to before me this 24th day of Feb¬ 
ruary, A. D. 1940. 

THOMAS F. GOWEN 
(Seal) Notary Public. I). C. 


16 Subpoena Ad Test 

Issued March 2 1940 

* * « 

THE PRESIDENT OF THE UNITED STATES to 
Lehman Wellington Miller, e o Army War College, Wash¬ 
ington, D. 0., and Leonard ,J. Ganse, 815-15th Street, N. W., 
Washington, D. C. 

You are hereby commanded to appear on the 9tli day of 
March, 1940, at 10 o’clock a. m., to testify as a witness in 
the above-entitled cause by deposition on oral examination 
at Rooms 642-3 Munsey Building, Washington, D. C. be¬ 
fore Charles R. Burhans, a Notary Public in and for the 
District of Columbia and not depart the Court without 
leave. 

WITNESS: The Honorable Chief Justice of said Court, 
this 2nd day of March, 1940 

CHARLES E. STEWART, 
(Seal) Clerk. 

By J. W. GARDNER JR., 

Asst. Clerk. 

Let this writ issue: 


Justice. 
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Return 

Summoned the above-named witness Lehman Welling¬ 
ton Miller by delivering to him personally a copy of the 
above subpoena and the sum of $2.U0 witness fee and mile¬ 
age, at Washington, 1). C. March 4, 1940; and the above 
named witness Leonard 3. Ganse, by leaving a copy of the 
above subpoena at his address, 815-15tli St., X. W., Wash¬ 
ington, D. C. and witness fee of $1.50 on March 6, 1940. 

I certify that I am not a party to this action and am over 
the age of 18 vears. 

SAMUEL A. FRIEDMAX 


17 Deposition of Lehman TU. Miller and State¬ 
ment by Leonard ,J. danse 

Filed March 18 1940 
* # # 

Saturday, March 9, 1940. 

Deposition of L EH MAX WELLIXGTOX MILLER, 
taken on behalf of the plaintiff in the case of Dorris Emer¬ 
son Miller against Lehman Wellington Miller, now pend¬ 
ing in the District Court of the United States for the Dis¬ 
trict of Columbia, pursuant to the attached copies of notice 
and subpoena to take said deposition, at rooms G42-G43 
Munsey Building, 1329 E Street, X. W., Washington, D. C., 
on Saturday, March 9, 1940, beginning at 10 o’clock a. m. 

The witness was duly sworn by Charles R. Burlians, a 

Xotary Public in and for the District of Columbia, and 

his testimonv was taken down in shorthand bv Oliver P. 
* * 

Stewart and transcribed under his direction. 

Appearances: 

Alfred M. Schwartz, Esq., and 

Charles H. Bergazin, Esq., on behalf of plaintiff. 

Leonard ,J. Ganse, Esqq., on behalf of the defendant. 

Mr. Ganse: I want the record to show that I object to 
the taking of this deposition of Lehman Wellington Miller 
under the notice of taking of said deposition served upon 
said Lehman Wellington Miller, defendant herein, and that 
I object to the taking of the said deposition at the law 
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offices of Alfred M. Schwartz, rooms 642-643 Munsey 
Building, Washington, D. 0., who is one of counsel 

18 for plaintiff herein, on the ground that it is improper 
to take this deposition at either the office of counsel 

for the plaintiff or counsel for the defendant. 

Thereupon Lehman Wellington Miller, the defendant 
herein, was called as a witness by counsel for plaintiff; and, 
having been first duly sworn by the notary, was examined 
and testified as follows: 

Examination bv Mr. Schwartz 

Q. Colonel Miller, you are a colonel in the United States 
Army? A. A lieutenant colonel. 

Q. And assigned to what particular branch ? 

Mr. Ganse: Wait a minute. 1 object to that previous 
question until you have established his name as Lehman 
Wellington Miller, whose deposition is being taken in this 
case. 

Mr. Schwartz: 1 will take the deposition on my own 
questioning. 

Mr. Ganse: 1 will terminate the deposition and walk 
out unless he is identified. 1 want that done or we won't 
go any further. Don't answer until your identi/y has been 
established in this deposition. 

By Mr. Schwartz: 

Q. Do you decline to answer? A. On advice of counsel, 
I decline to answer. 

Q. All right. You are, of course, the defendant, Colonel 
Lehman Wellington Miller? A. 1 am. 

Mr. Ganse: Just a moment. You mean he is Lehman 
Wellington Miller, the defendant in the pending action in 
which he has just been sworn. Just a moment. I 

19 want that answered by counsel “Yes” or “Xo,” to 
clear or correct that so that Colonel Miller will know 

it will be fixed in the record that you are interrogating 
Lehman Wellington Miller. 

Mr. Schwartz: I am doing that in all my questions. 
There is only one plaintiff and one defendant in this case. 
You are representing the defendant and that is Lehman 
Wellington Miller. Is that correct, Mr. Ganse? 
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Mr. Ganse: That is what he states his name is. 

A. I am. 

By Mr. Schwartz: 

Q. Now, I ask you the question again and will see if you 
decline to answer it. I put the questions, sir: You are as¬ 
signed to the Corps of Engineers? A. I am a member of 
the Corps of Engineers. 1 am assigned to the Army War 
College. 

Q. That is located in the District of Columbia at the foot 
of Seventh Street, I believe; is it not? A. At the foot of 
4 1 /* Street—Fourth Street, Southwest. 

Q. Have you seen the bill of particulars, or a copy of it, 
which was filed in this action, setting out the sums made in 
payment to Mrs. Miller, the plaintiff? A. That is the bill 
of particulars which you gave to Mr. Ganse? 

Q. Yes, sir. If you don't have a copy of it I will lend you 
mine, to refresh your recollection. A. If that is the one you 
gave to Mr. Ganse, yes, sir. (Examining paper:) I have. 

Mr. Ganse: Let me compare that with mine, just to be 
sure. (Comparing papers.) 

By Mr. Schwartz: 

Q. The payments, which you made to Mrs. Miller 
20 subsequent to the rendition of the decree in Nevada, 
' were all made bv check ? A. All made bv check. 

•r •> 

Q. And have you had an opportunity or have you had 
occasion to compare the bill of particulars -with your can¬ 
celed checks? A. I did not compare them with my canceled 
checks, no. No, I did not. 1 compared them with a record 
that I had of the payments. 

Q. This is what I am driving at. I mean, did you have 
occasion to make that comparison, because I want to find 
out whether there is uiy controversy as to the amounts 
that were paid. A. No controversy, no. 

Q. In other words, the amounts set out in the bill of 
particulars as having been paid by you are correct? A. 
They are correct. 

Q. Now, Colonel Miller, what rank in the Army did you 
have when this divorce proceeding was instituted and a 
decree entered in Nevada ? A. I had the rank of Major. 
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Mr. Ganse: You are referring to September 16, 1933, 
Colonel Miller? 

The Witnesss: That is right. 

By Mr. Schwartz: 

Q. What was your basic salary as Major at that time? A. 
Well, I cannot remember exactly. Now, let’s see. My 
basic salary as a major was the same as it is now as a 
lieutenant colonel; is the same as lieutenant colonel except 
for this, that 1 have received longevity pay as pay for 
service. 

Mr. Ganse: You mean for period of service. 

The Witness: 1 have received an increase of 5 per cent 
everv three vears since then. In other words, the 
21 pay in the Army is not so much based on the grade 
you hold as it is on the length of service. When I 
was promoted to lieutenant-colonel I did not get an increase 
in pay. 

Mr. Ganse: Meaning basic pay. 

The Witness: Basic pay, yes. 

By Mr. Schwartz: 

Q. Now, are there any allowances which you receive as 
lieutenant-colonel that you were not entitled to receive as 
major, other than the increase of 5 per cent in your longev¬ 
ity pay? 

Mr. Ganse: Just a moment. I object to that. You mean 
allowances in what sense, Mr. Schwartz? 

By Mr. Schwartz: 

Q. Do you understand the question ? 

Mr. Ganse: 1 am objecting to the question. You are 
speaking of allowances. Do you mean active service or 
inactive service? 

Mr. Schwartz: I am speaking of the allowances that he 
receives. 

Q. Have there been any increases which you have re¬ 
ceived as lieutenant-colonel which you did not receive as 
major? A. No, there has been no increase in allowances. 
The allowances correspond to the base pay and longevity. 

Q. They do increase with longevity somewhat, or do they 
remain fixed irrespective of your particular rank? A. No. 
It depends on the length of service. 
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Q. Now, what was your total income for the year in which 
iills divorce proceeding was instituted and the divorce de¬ 
cree granted in Reno, Nevada ? 

Mr. Ganse: If you can remember. 

A. I don’t remember. It would be very easy to find that 
out. 

22 By Mr. Schwartz: 

Q. I realize it would, but 1 asked you if you know, sir. 
A. I don’t remember. 

Q. Do you know approximately what it was? A. No, I 
don’t remember. 

Q. Can you give me an approximation of it ? 

Mr. Ganse: I object to an approximation if he cannot 
give it definitely. Don't answer, Colonel Miller. A. I re¬ 
fuse to answer. 

By Mr. Schwartz: 

Q. You refuse to answer what your approximate pay 
was during that period? A. Yes, because it would be only 
a guess. 

Q. Well, don’t you have any recollection at all of ap¬ 
proximately what it might be? 

Mr. Ganse: I object to any approximation when it can 
be definitely established at the War Department. 

The Witness: Yes. Any army register will show what 
a man gets. 

By Mr. Schwartz: 

Q. I am again asking you if you have any recollection of 
what you received that year. A. I could not tell you be¬ 
cause I do not remember. 

Q. What is your salary this year? A. My salary this 
year is approximately $5,000; between $5,000 and $5,100. 

Q. That is near enough. Now, did you have in addition 
to that, or did you receive in addition to that any other 
allowances which increased your receipts from the Govern¬ 
ment of the United States? 

Mr. Ganse: Are you speaking in the future as 
well as the past? 

Mr. Schwartz: I am speaking as of the present time. 
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Mr. Ganse: You asked him in respect of the year. I 
want to know whether that is for—Will you read the ques¬ 
tion please? 

(The reporter read the last three questions.) 

Mr. Ganse: I object, because this year has only gone 
into the third month and the Colonel cannot tell what his 
salary this year is. 

By Mr. Schwartz: 

Q. Let us take it for the period of the last three months. 
Your salary, I think you stated, was approximately on an 
average of $5,100, or between $5,000 and $5,100. A. That 
is right. 

Q. What other allowances have you received during the 
last three years foregoing that on an annual basis; in other 
words, do you receive any allowances for quarters, or any¬ 
thing of that sort whatever; additional allowances which 
you receive? A. Yes. I received quarters at the rate of 
about $120 a month. I received subsistence allowance at 
the rate of—at the present time it is at the rate of $1.80 
a day, and that is all. 

Q. Novr, Colonel, T want to ask you with reference to 
the sixth defense which was filed by you and your attorney. 
What knowledge did you have of the remarriage of Mrs. 
Miller, your former wife? A. Well, I have considerable 
information which would indicate such remarriage. 

Q. Do you know where and when she was remarried? 

A. No, I do not. 

24 Q. Now, you say you have considerable informa¬ 
tion that she was remarried. I take it from that you 
have no actual knowledge of any remarriage? A. No, I 
cannot— 

Mr. Ganse (interposing): You did not attend the wed¬ 
ding. 

The Witness: No, I did not attend the wedding. I do 
not know where or when it was. 

By Mr. Schwartz: 

Q. Let me ask you this question: Do you have any ac¬ 
tual knowledge of her remarriage? A. Actual knowledge 
of her remarriage ? 
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Q. Yes, sir. 

Mr 1 . Ganse: Just a moment. When you speak of “ac¬ 
tual’'you mean in the sense of personal knowledge? 

Mr. Schwartz: That is right. 

Mr. Ganse: That is all right. 

A. Xo, no personal knowledge. 

By Mr. Schwartz: 

Q. What information do vou have that she has remar¬ 
ried ? 

Mr. Ganse: Detail it chronologically. Colonel Miller. 

A. In the summer of 1934, about the month of July, I 
was told that— 

By Mr. Schwartz: 

Q. (interposing) By whom? A. By Mrs. Frances Tyler 
of Aldie, Virginia. 

Mr. Ganse: What countv? 

• 

The Witness: Loudoun County; that she heard that 
Mrs. Miller was married. The following month, in early 
August, I received a letter from the same person, Mrs. 
Frances Tyler, saying that she had heard from another 
! source that Mrs. Miller had remarried. 

25 Mr. Ganse: Now, detail thoroughly, Coloner Mil- 
1 ler, the sources of your information and her infor¬ 
mation. 

By Mr. Schwartz: 

Q. 1 Let me first find out this: Are those two conversa¬ 
tions or two occasions which vou have mentioned the only 

« * 

sources of information you have of your claim that Mrs. 
Miller has remarried? A. Xo, because in September I 
w’rote to Mrs. Miller and told her that I had heard she was 
remarried. 

Mr. Ganse: Meaning Dorris Emerson Miller? 

The Witness: Dorris Emerson Miller; and I told her if 
I did not receive information from her to the contrary I 
would feel obliged to reduce the alimony I was paying her. 
I did not receive a reply. I know she received the letter 
because in the letter I sent a check for the September, 
1934, alimony, and I received the canceled check back. I 
waited approximately eight weeks, about two months, and 
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not receiving any reply from her I reduced the alimony 
from $150 to $100 a month, which she continued to accept 
without protest of any kind for approximately two years. 
This led me to believe that she was married. 

By Mr. Schwartz: 

Q. Are there any other sources of information which 
you have not related ? 

Mr. Ganse: Either information or personal observa¬ 
tion? 

A. I have information that one Leonard Carmalt from 
early 1933 has been living in the same apartment with her; 
as a matter of fact, in three different apartments. Where- 
ever she has moved he has moved, too. And also, in early 
1933 he was observed at times on the street with her, arm 
in arm, returning from making purchases at the grocery 
store. 

Mr. Ganse: You said 1933. Is that the correct 
year? 

26 The Witness: 1933. She was looking up in his 
face; in other words, which indicated relations more 
intimate than one would ordinarily expect from a roomer. 

By Mr. Schwartz: 

Q. Now, who was it that observed those occasions when 
he was seen arm in arm "with her? A. Several of my 
friends at Fort Belvoir, which used to be Fort Humphries. 

Mr. Ganse: In Virginia. 

The Witness: In Virginia, yes. I believe it is 16 miles 
from Washington. 

By Mr. Schwartz: 

Q. And who were they.' A. I did not attach much im¬ 
portance to that at the time and I did not make a point 
of writing down the persons who told me that, but I can 
remember only one person who gave me the information 
and that was Mrs. Morris Bauer, the wife of Captain Bauer, 
of the Corps of Engineers. 

Q. Now, you were about to tell us, when I interrupted 
you, what the sources of Mrs. Tyler’s information was, 
and from whom she obtained il. Now, relate it. A. The 
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first source was Mrs. Katherine Crowley, who is the daugh¬ 
ter of William Poindexter of Washington, D. C. She is a 
distant cousin of Mrs. Tyler—I do not know just what, 
how close. According to Mrs. Tyler, Mrs. Crowley and 
Dorris Emerson Miller had been keeping company with 
two brothers and Mrs. Crowley said something to the effect 
that all of us think and believe that Dorris Emerson Mil¬ 
ler and this man she was keeping company with, Leonard 
Carmalt, were married. 

The second source of information from Mrs. Tyler was 
Mrs. Jean Poland, I believe it is—you can find her 
27 ' name in the Washington telephone directory. She 
is the niece of Mrs. Tyler. And at the time I be¬ 
lieve she was either a nurse or a student nurse at the 
Georgetown Hospital. 

Mr. Ganse: Washington, D. C. 

A. (continued) Washington, D. C. 

She had as a patient a lady who lived in the adjoining 
apartment to Dorris Emerson Miller. I do not know the 
name of the lady who told Jean Poland that Dorris Emer¬ 
son Miller was married, had remarried. 

Mr. Ganse: And to whom, if you know, Colonel Miller. 

The Witness: I do not remember that she said, to whom. 

Bv Mr. Schwartz: 

•> 

Q. Now, all of these various sources of information 
which came to Mrs. Tyler you know about because of the 
fact that Mrs. Tvler related them to vou? A. The first 
time it was related and the second time she wrote them. 

Q. So that the various persons whom you designated and 
mentioned as being the sources of information insofar as 
Mr's. Tyler is concerned, you have no personal knowledge 
of? A. I do not know. 

Q. And you only know it to the extent that Mrs. Tyler 
related to you that those were her sources of information: 
is that correct? A. That is true. 

Q. Do you have any other information, beyond which 
you have related, on personal knowledge? A. To attempt 
to show that she is married? 

Q. Yes sir. A. No, except from observations of the re¬ 
lations between the two. 
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28 Mr. Ganse: You mean your personal observa¬ 
tions ? 

The Witness: Personal observations. 

By Mr. Schwartz: 

Q. Now, directing your attention to that, what personal 
observations have vou had or made? A. I have observed 
in passing the house or apartment Dorris Emerson Miller 
and Leonard Carmalt were in the apartment together 
around bedtime on several occasions. I have observed that 
he assists in washing and wiping the dishes and doing du¬ 
ties in the kitchen. In other words, their conduct seems 
to indicate that each one has a mutual understanding of 
which part they will do in the household duties, and I have 
seen him emptying the garbage—relations which you do 
not ordinarily expect from a boarder or roomer. 

Q. You mentioned you had observed these things there 
in either an apartment or house. During the period you 
observed these things was she living in a house or an 
apartment? A. She was living on Benton Street where 
she lives now and where he lives now. 

Mr. Ganse: That is the most recent place. Tell it in 
the reverse order and bring it down. 

Bv Mr. Schwartz: 

Q. Do it either way you like: I just want to get the in¬ 
formation. A. My observations had been limited in the 
first apartment where she lived on Thirty-Fifth Street. 

Mr. Ganse: Is that 1729 Thirty-Fifth Street? 

The Witness: 1729 Thirty-Fifth Street. 

I did not observe anything because at that time I was not 
suspicious. 

29 By Mr. Schwartz: 

Q. Well, tell us, then, when your observations com¬ 
menced and where she was living. A. Then she moved to 
the second place where she lived, on Fortieth Street, I 
believe, right around the corner from Benton Street, in 
an apartment. I only went there once. I went there in 
January or February 1937. I drove out there around noon¬ 
time and parked on a corner, and within a few minutes 
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later 1 saw this tall man, who later proved to be Leonard 
Carmalt, drive up in a coupe and get out of his car and 
go into the apartment; and I waited there for two hours 
and he did not come out. I then checked up on the tele¬ 
phone—I mean, on the license plate— 

Mr. Ganse: Of the car ? 

A. (continued) —of the car, and I found the car evi¬ 
dently belonged to the brother of Leonard Carmalt. 

Mr. Ganse: Do vou know his first name? 

The Witness: I do not remember it. 

Mr. Ganse: Wilbur B.? 

The Witness: Wilbur Carmalt. But the most of my 
observations have been at 3921 Benton Street, where they 
now live. 

By Mr. Schwartz: 

Q. Then, I take it this is the only occasion, which you 
have just related, that you observed him, prior to the time 
that she moved on Benton Street, to the house on Benton 
Street? A. That is true. 

Q. What you related previously as your observation, ex¬ 
cept the one incident you have already mentioned, occurred 
during the time she was living in the house on Benton 
Street. 

Mr. Ganse: You don’t have to answer that. That is 
argumentative from the facts already developed. 

30 By Mr. Sclrwartz: 

Q. Is that right? 

Mr. Ganse: Don’t answer it. 

By Mr. Schwartz: 

Q. Do you decline to answer that question ? A. I do. 

Mr. Schwartz: I think that is all. 

Mr. Ganse: No questions. 

LEHMAN WELLINGTON MILLER 

Subscribed and sworn to before me this 18th day of 
March, 1940. 

CHARLES R. BURHANS 
Notary Public in and for the Dis- 
(Seal) ^ trict of Columbia. 
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Mr. Schwartz: Mr. Ganse, T want to ask you whether 
you have any knowledge— 

(The notary public started to swear Mr. Ganse as a 
witness.) 

Mr. Ganse: Just a moment. I object to being sworn. I 
have not been sworn and I shall object to being sworn; 
and I object to being interrogated as a witness for the 
plaintiff for the reason, as shown by the record herein, I 
am one of the attorneys of record for the defendant, Leh¬ 
man Wellington Miller, and the only information I have 
with respect to this case has been obtained by me from the 
defendant and is, therefore, confidential information and 
privileged. 

Is there anything that you wish, Mr. Schwartz? 

Mr. Schwartz: That may answer what I wanted to de¬ 
velop. 

Mr. Ganse, 1 am aware of the fact 1 am not entitled to 
ask you any questions which are privileged, or any 
31 questions which will elicit information obtained by 
you from your client because that would be priv¬ 
ileged. The object of my taking your testimony is to as¬ 
certain whether or not you have any information either 
from having interviewed other persons or any other inde¬ 
pendent information from sources other than your client. 
Colonel Miller. 

Mr. Ganse: I refuse to answer the question. You may 
get that by proper motion. 


The following fees to be taxed as costs: 

Witness fee of Lehman Wellington Miller $2.00 

Witness fee of Leonard J. Ganse 1.50 

Fee of Notary Public 2.00 

Stenographic fees 9.90 


Total $15.40 

Certificate of Shorthand Reporter 


I, Oliver P. Stewart, a shorthand reporter, do hereby 
certify that the foregoing deposition and proceedings are 
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a true record of the testimony given by the said witness; 
that I am not related to or employed by any of the parties 
to the action in which this deposition is taken, and further 
that I am not a relative or an employee of any attorney or 
counsel employed by the parties hereto, nor financially in¬ 
terested in the action. 

OLIVER P. STEWART 
Certificate of Notary Public 

I, Charles R. Burhans, the officer before whom the fore¬ 
going deposition and proceedings were taken, do 
32 hereby certify that the witness whose testimony ap¬ 
pears in the foregoing deposition was duly sworn by 
me hnd that said deposition is a true record of the testi¬ 
mony given by the said witness; that I am neither attorney 
or counsel for, nor related to or employed by any of the 
parties to the action in which this deposition is taken, and 
further that I am not a relative or an employee of any 
attorney or counsel employed by the parties hereto, nor 
financially interested in the action. 

CHARLES R. BURHANS 

(Seal) Notary Public in and for the 

District of Columbia. 
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Notice of Deposition 


Messrs. Leonard J. Ganse 
and Carl F. Bauersfeld 
Attorneys for Defendant 
Lehman Wellington Miller, 

815-15th Street, N. W., 

Washington, D. C. 

Please take notice that on Saturday, March 9, 1940 at 
10:00 o’clock in the morning at Rooms 642-643 Munsev 
Building, 1329 E Street, N. W., Washington, D. C., we shall 
take the depositions upon oral examination of the defen¬ 
dant Lehman Wellington Miller whose address is c/o Army 
War College, Washington, D. C., and Leonard J. Ganse 
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whose address is 815-15th Street, N. W., Washington, D. C., 
before Mr. Charles R. Burhans, a Notary Public in and 
for the District of Columbia. 

CHARLES H. BERGAZIN 
ALFRED M SCHWARTZ 
Attorneys for Plaintiff. 

Service of a copy of the aforegoing notice acknowledged 
this 2nd day of March, 1940. 

LEONARD J. GANSE 
Attorney for Defendant. 

34 Motion for Summary Judgment or to Advance 

Filed Mav 3 1940 
» 

• * * * 

The plaintiff, Dorris Emerson Miller, moves the court 
to enter a summary judgment in accordance with Rule 56 
of the Federal Rules of Civil Procedure and in the event 
such motion shall be denied, to advance said action for 
trial and for reasons therefor states as follows: 

1. That the pleadings, depositions and affidavits show 
that there is no genuine issue as to any material fact and 
that the plaintiff is entitled to a judgment as a matter of 
law. 

2. That if motion for summary judgment is not granted, 
this action will not be reached in the ordinary course 
sooner than fifteen months from date which delay will im¬ 
pose a severe burden upon the plaintiff and at such time 
the defendant may be assigned to duty to a point at a con¬ 
siderable distance from the District of Columbia. 

CHARLES H. BERGAZIN 
ALFRED M SCHWARTZ 
Attorneys for Plaintiff. 

35 Plaintiff’s Affidavit in Support of Motion 

Filed May 3 1940 

# # # • • 
District of Columbia, ss : 

Dorris Emerson Miller, being first duly sworn, deposes 
and says as follows: She is the plaintiff named in the 
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above entitled action and the former wife of Lieutenant 
Colonel Lehman Wellington Miller, defendant herein, from 
whom she obtained a decree of divorce on the 16th day of 
September, 1933 as shown by the copy of the decree at¬ 
tached to the complaint heretofore filed herein; that the 
plaintiff and defendant have two children, Dorris Miller, 
born April 3, 1916 and James Frederick Miller, born Oc¬ 
tober 31, 1918, and at the time of the divorce decree they 
■were residing with the plaintiff herein and continued to 
reside with the plaintiff until June 3, 1939 when the son, 
James Frederick Miller, married and established a home 
of his own. The daughter, Dorris Miller, has married but 
that she and her husband, except for an interval of three 
and one-half months, have continued to live with the plain¬ 
tiff and still live with the plaintiff. 

Your deponent says further that she is not married to 
the Leonard Carmalt mentioned in the deposition of Col. 
Lehman Wellington Miller nor to anyone else, and that 
since her divorce from the defendant, she has remained 
unmarried; that during the summer of 1938 your affiant re¬ 
ceived a letter from the defendant herein stating that he 
had heard that she had remarried and that she advised him 
that such was not the fact and that she has never stated to 
anyone that she had remarried. 

That at the time of the decree of divorce entered in the 
Second Judicial District Court of the State of Nevada the 
salary of the defendant was approximately $491.50 
36 per month and that the present monthly salary is 
approximately $596.22. That about 1934 the defen¬ 
dant Lehman Wellington Miller was assigned to duty in 
Brazil where he remained until approximately January, 
1939, during which assignment his salary and allowances 
amounted to approximately $10,000.00 per annum; that 
your deponent further says upon information and belief 
that the said defendant Lehman Wellington Miller is to be 
assigned to duty in Brazil about the first day of July, 1940 
at which time his salary will approximate the sum of $10,- 
000.00 per annum; that since the institution of this suit 
except for the payment made during the month of Janu¬ 
ary and shown in the bill of particulars filed in this cause, 
the defendant has made no payments whatever on account 
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of alimony awarded “this plaintiff by the divorce decree 
hereinbefore referred to, and that she is without any sup¬ 
port whatever from the defendant; that your affiant at this 
time has no income whatever except the sum of $50.00 per 
month which she receives as room and board from a roomer 
and boarder, a further sum which her son-in-law pays for 
room and board, and dividends from stock which amount 
to about $150.00 per year; that your affiant’s father died 
January 11,1940 and whereas prior to his death her father 
voluntarily contributed occasionally to her support and to 
the support and education of the children of the parties 
hereto, these contributions ceased upon his death and al¬ 
though your affiant is a beneficiary under his estate she has 
not received any income from said estate up to the present 
time and will not receive any income from said estate 
until the same is settled. 

DORRIS E. MILLER 

Subscribed and sworn to before me this 29th day of 
March, 1940. 

RUTH S. SILCOTT 

(Seal) Notary Public, D. C. 


37 Affidavit of Defendant Lehman Wellington Miller 
in Opposition to Motion for Summary Judgment 
a/nd to Advance Case for Trial 

Filed May 20 1940 

* # • 

District of Columbia, ss : 

Lehman Wellington Miller, being first duly sworn ac¬ 
cording to law, on oath deposes and says: 

That he is the defendant in the above-entitled case, 
wherein Dorris Emerson Miller is the party plaintiff; that 
heretofore on September 16, 1933, in certain proceedings 
then pending in the Second Judicial District Court of the 
State of Nevada, in and for the County of Washoe, the said 
Court made its Findings of Fact and Conclusions of Law, 
in part, as follows: 
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“Findings of Fact 

“The Court finds as matter of fact: 

• • * 

“IV. 

“That the property rights of the parties hereto, and also 
provision for the care, custody and control of the minor chil¬ 
dren, Dorris Miller age seventeen, and James F. Miller 
age fifteen, and the support and maintenance of the Cross- 
Complainant and the said children, have been settled by 
an agreement, which agreement provides that the articles 
of personal property, mentioned in Exhibit ‘A’, attached 
to Defendant’s Cross-Complaint, shall be awarded to the 
defendant and Cross-Complainant, and which agreement 
further provides that the Plaintiff shall pay to the Defen¬ 
dant for her support and for the support and education of 
the minor children of the parties hereto, the sum of one 
hundred fifty dollars ($150.00) per month, and that in the 
event of the remarriage of the Defendant, that the Plain¬ 
tiff shall continue to make such payments to the Defendant 
for the support of the minor children alone. That said 
agreement is fair and reasonable and is for the best inter¬ 
ests bf the minor children of the parties and of the parties 
themselves and makes disposition of and provision for 
said children in the manner most expedient under all the 
circumstances and for the present comfort and future well 
being of said children, and should therefore be in all things 
ratified and confirmed. 

38 “Conclusions of Law 

“From the foregoing evidence the Court draws the fol¬ 
lowing Conclusions of Law: 

“I. 

“That Defendant is entitled to the Judgment and Decree 
of this Court for an absolute divorce from Plaintiff. 

“II. 

“That the Defendant and Cross-Complainant is entitled 
to a further judgment and decree of this Court, awarding to 
her the articles of personal property mentioned in Ex¬ 
hibit ‘A’, attached to the Cross-Complaint of the Defendant, 
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and further directing the Plaintiff to pay to the Defendant 
for her support, and for the support and education of the 
minor children, the sum of one hundred fifty dollars 
($150.00) per month, and that in the event of the remar¬ 
riage of the Defendant that the Plaintiff shall continue to 
make such payments to said Defendant for the support of 
the minor children alone. 

“Let Judgment be entered accordingly.” 

Thereafter, on said 16th day of September, 1933, said 
Second Judicial District Court entered its Decree, which is 
the divorce decree sued upon by the plaintiff herein, where¬ 
in it was ordered, adjudged, and decreed, among other 
things: 

“It Is Further Ordered, Adjudged And Decreed that the 
care and custody of the minor children, namely, Dorris 
Miller and Janies F. Miller, be and the same is hereby 
awarded to the Defendant and Cross-Complainant, Dorris 
Emerson Miller. 

“It Is Further Ordered, Adjudged And Decreed that the 
Plaintiff, Lehman Wellington Miller be, and he hereby is 
ordered to pay to the Defendant and Cross-Complainant, 
Dorris Emerson Miller, for her support, and for the sup¬ 
port and education of the minor children the sum of One 
Hundred Fifty Dollars ($150.00) per month, and that in the 
event of the remarriage of the Defendant and Cross-Com¬ 
plainant the said Plaintiff shall continue to make said pay¬ 
ments to the said Defendant and Cross-Complainant for 
the support of the said minor children alone. 

“Done In Open Court this 16th day of September, 1933.” 

Thereafter, during the summer of 1934, affiant was in¬ 
formed by persons related to, and acquainted with the per¬ 
sonal affairs of, plaintiff Dorris Emerson Miller that she 
had remarried. Thereupon, in the month of Sep- 
39 tember, 1934, affiant wrote to plaintiff Dorris Emer¬ 
son Miller informing her that he had learned that 
she had remarried, and requesting that he be advised by 
her in respect thereof, and further that unless he, affiant, 
heard to the contrary from Dorris Emerson Miller he would 
thereafter reduce payments of support and maintenance to 
the sum of One Hundred Dollars ($100.00) per month. That 
affiant had no reply whatsoever from Dorris Emerson Mil¬ 
ler in response thereto, whereupon, beginning in the month 
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of November, 1934, affiant reduced the payments to be made 
by him under said Decree to the sum of One Hundred Dol¬ 
lars ($100.00) per month. That thereafter affiant made pay¬ 
ments in the sum of One Hundred Dollars ($100.00) per 
month, and under the circumstances hereinabove recited, 
for a period of more than two (2) years. That Dorris 
Emerson Miller has never denied to affiant that she had in 
fact remarried. 

Affiant is informed and believes and therefore avers that 
Dorris Emerson Miller is a beneficiary in substantial 
amount in the estate of her father, Frederick H. Emerson, 
deceased, late of Lebanon, Grafton County, New Hamp¬ 
shire, as appears from the duly exemplified transcript of 
the proceedings in the Probate Court of Grafton County, 
State of New Hampshire, which is now’ to the Court here 
shown. 

Affiant is without knowledge as to the sums which plain¬ 
tiff Dorris Emerson Miller receives from roomers and board¬ 
ers; is without knowledge as to the dividends which she 
receives from time to time on stocks owned by her; is with¬ 
out knowledge as to w’hether or not Dorris Emerson Miller 
has received income from the estate wherein she is a bene¬ 
ficiary as aforesaid. 

LEHMAN WELLINGTON MILLER 

Subscribed and sw’orn to before me this 18th day of May, 
A. D. 1940. 

HILDA E. JONES 

(Notarial Seal) Notary Public , D . C. 

40 Exhibit 

Filed June 10 1940 
State of New’ Hampshire 

Grafton, ss. Probate Court 

(Seal) Register’s Office 

I, Charles E. Dixon, Register of the Probate Court for 
said County of Grafton, having by law’ the custody of the 
Seal and all the Records, Books, Documents and Papers of, 
or pretaining to, said Court hereby certify the papers here¬ 
to annexed to be true copies of Last Will and Testament 
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and Probate Thereof, Bond, Inheritance Tax Report, Real 
Estate Report, Petition for Appraisers, Petition to Prove 
Will and Appointment of Executor, of Estate of Frederick 
H. Emerson, late of Lebanon, in said County; papers ap¬ 
pertaining to said Court, and on file of record in the office 
of said Court. 

In witness whereof I have hereunto set mv hand and the 
seal of said Court this 6th day of May in the year of Our 
Lord one thousand nine hundred and forty. 

CHARLES E. DIXON Register. 

Let this be filed 
JENNINGS BAILEY 

Justice 

41 Be it remembered that I, Frederick H. Emerson 
of Lebanon, in the County of Grafton and State of 
New Hampshire, considering the uncertainty of this mortal 
life do judge it best to make and accordingly do hereby 
make this, my last Will and Testament, in manner and form 
following, that is to say: 

First: I direct the payment of all my just debts, funeral 
charges and expenses of administration. 

Second: I give and bequeath to said Town of Lebanon, 
the sum of Three Thousand Dollars ($300.), the income 
thereof to be used each year to purchase a United States 
wool bunting flag, size 6 x 10 feet, for use on the soldier’s 
Memorial Building in said Lebanon on Memorial Day. If, 
for any reason, said Town shall fail for three successive 
years to have this provision carried out, then this fund is 
to revert to my legal heirs. 

Third: I give and bequeath to The First Unitarian Con¬ 
gregational Society of said Lebanon, the sum of One Thou¬ 
sand Dollars ($1000.) The income thereof to be used in the 
general fund for the support of preaching. If, for any rea¬ 
son, said Society for three successive years shall fail to 
maintain preaching in said Town, then this fund is to revert 
to my legal heirs. 

Fourth: I give and bequeath to my grandson, James 
Frederick Miller, my gold hunter-case watch,—to my grand¬ 
daughter, Dorris Miller, the sum of One Hundred Dollars. 
($ 100 .) 
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Fifth: I give and bequeath to my daughter-in-law, Elsie 
R. Emerson, wife of my son Stuart B. Emerson, the sum 
of Two Thousand Dollars. ($2000.) 

Sixth: I give and bequeath to The Masonic Home of 
Manchester, New Hampshire, a five hundred dollar bond 
of Bektash Temple of Concord, New Hampshire. 

Seventh: All the rest and residue of my estate of what¬ 
ever nature and wherever situate, movable and immovable, 
real, person or mixed, I give, devise and bequeath to my 
two children,—Stuart B. Emerson and Dorris E. Miller, in 
equal shares. 

And I hereby constitute and appoint Burton H. Whittie~, 
sole Executor of this, my last Will and Testament. 

In testimony whereof, I have hereunto set my hand this 
29th day of September, 1932, hereby revoking all former 
Wills by me made. 

Frederick H. Emerson 

The foregoing instrument was, on the day of the date 
thereof, signed, published and declared by the above named 
testator, Frederick H. Emerson, as and for his last Will 
and Testament in our presence, we, in his presence, and in 
the presence of each other, at his request, have hereunto 
subscribed our names as witnesses. 

Clarence E. Hibbard 
Frank Y. Cowen 
Harold J. Townsend 

42 State of New Hampshire 

Grafton, ss. Court of Probate. 

At a Court of Probate for the County of Grafton, holden 
at Lebanon in said County, on the 16th day of January 
A. D. 1940. 

The foregoing instrument, purporting to be the last will 
of Frederick II. Emerson late of Lebanon in said County, 
deceased, having been presented for probate in common 
form by Burton H. Whittier the executor therein named, 

It appears to me, the Judge of Probate for said County, 
by the testimony in Court of Harold J. Townsend one of 
the witnesses, whose names are to be the said instrument 
subscribed, that, at the time of the execution thereof, the 
said deceased was more than twenty-one years of age and 
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of sane mind, that he did sign, seal and publish the same as 
his last will, and that the said Harold J. Townsend with 
Clarence E. Hibbard and Frank Y. Cowen attested and sub¬ 
scribed the same together as witnesses to the execution 
thereof in the presence of said testator 

It is therefore decreed, that the said instrument be, and 
it is hereby, proved, approved and allowed, as the last will 
of said testator 

HENRY A. DODGE 

Judge of Probate 

(Endorsed: No 1940 Will and Probate of Frederick H. 
Emerson Lebanon Proved Jan. 16, 1940 Vol. 154 Page 
148 

43 To The Honorable Judge of Probate For the 
Countv of Grafton 

Respectfully represents Burton 11. Whittier of Lebanon, 
in the county of Grafton that, Frederick H. Emerson, late 
of Lebanon in said County of Grafton, has lately deceased, 
testate, having at the time of his death, estate in said 
County of Grafton, and that the deceased died January 11 
1940; That your petitioner Burton H. Whittier is named 
in the Will of said deceased as Executor thereof, and said 
Burton II. Whittier is willing to accept that trust; where¬ 
fore he prays that said Will may be duly proved, approved 
and allowed and that he. Burton H. Whittier may be ap¬ 
pointed Executor thereof. 

Dated this sixteenth day of January 1940. 

BURTON H. WHITTIER 

Lebanon Jan. 16th 

State of New Hampshire, Grafton ss.—Court of Probate, 
Term, 1940. 

Upon due consideration of the foregoing petition, I do 
decree that the prayer thereof be granted, and that Letters 
Testamentary issue to the said Burton H. Whittier upon his 
filing bond according to law. 

HENRY A. DODGE 
Judge of Probate 

Bond filed and Letter 

issued at Littleton Jan. 27, 1940 

(Endorsed: 19$) Frederick H. Emerson Estate Peti¬ 
tion to Prove Will 143/401 
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44 KNOW ALL MEN BY THESE PRESENTS 


That We, Burton H. Whittier of Lebanon in the County 
of Grafton, and State of New Hampshire, as principal, and 
The Century Indemnity Company, a corporation organized 
and existing under the laws of the State of Connecticut, 
having a usual place of Business in Boston, Massachusetts 
are held and firmly bound and obliged unto the Judge of 
Probate, for the County of Grafton, in the full sum of 
Thirty thousand dollars, to be paid to the said Judge; to 
the true payment whereof, we bind ourselves, our respec¬ 
tive heirs, executors and administrators, jointly and sev¬ 
erally 1 , firmly by these presents; sealed with our seals and 
dated the eighteenth dav of Januarv Anno Domini one 
thousand nine hundred and forty. 

The Condition of the Above Obligation is Such, that the 
above bounden Burton H. Whittier who is appointed ex¬ 
ecutor of the last will and testament of Frederick H. Em¬ 
erson late of Lebanon in said Countv of Grafton deceased, 
testate, do make or cause to be made, and returned to said 
Judge, upon oath, within three months from the date here¬ 
of, a true and perfect inventory of the estate of said de¬ 
ceased, which has or shall come to his possession or knowl¬ 
edge, or into the possession of any other person or persons, 
for him; and the same and all other estate of said deceased, 
which, at any time hereafter shall come to his possession 
or knowledge, or into the possession of any other person 
or persons for him do well and truly administer according 
to law, and said will and pay all taxes for which he may 
be or become liable under the provisions of Chapters 72 
and 73 of the Public Laws of the State of New Hampshire 
relating to tax on legacies and successions and all amend¬ 
ments thereto and comply with all provisions of said laws. 
And do make and render to said Judge upon oath a just 
and true account of said administration "within one year 
from the date hereof: and all the rest and residue of said 
estate, which shall be found remaining upon the account of 
said Executor (the same being examined and allowed by 
said Judge), shall deliver, and pay unto such person or 
persons, respectively, as said Judge by his decree or sen¬ 
tence, pursuant to law shall limit and appoint,—and in case 
any other will of the deceased shall hereafter be approved 
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and allowed, shall deliver the letter testamentary here¬ 
upon granted, into the Court of Probate, then the above 
obligation to be void; otherwise to remain in full force. 

Signed, sealed and delivered in the presence of 

C. Elbert Dole to B.H.W. Burton H. Whittier L.S. 

A. T. Keefe 

THE CENTURY INDEMNITY COMPANY 

By: CLARK B. BRISTOL 
Attorney-in-Fact. 

(Corporate Seal) 

(Endorsed) 1940 

Filed January 27 1940 
Executor’s Bond 
(To Return Inventory) 

Estate of Frederick H. Emerson 
Inventories must be filed within three months. 

$1,000.00 fine for neglect to comply with the law. See 
laws of 1919. 

45 STATE OF NEW HAMPSHIRE 

To the Honorable Judge of Probate for the County of 
Grafton: 

Your petitioner Burton H. Whittier of Lebanon in said 
County, respectfully represents that he is Executor of the 
estate of Frederick H. Emerson late of Lebanon in said 
County, deceased, testate; that it is necessary that some 
discreet persons should be appointed and commissioned to 
take an inventory and appraise said estate, and that in his 
opinion 

Clifton C. Waldo of Lebanon 
Ned E. Wells of Enfield 
C. Elbert Dole of Lebanon 

in said County, are suitable persons for that Office. 

Wherefore he prays your Honor to appoint and commis¬ 
sion them accordingly. 

Dated the twenty-fifth day of January A. D. 1940 

BURTON H. WHITTIER 


38 


LEHMAN W\ MILLER VS. DORRIS M. MILLER. 


Grafton, ss . Court of Probate. 

At a Court of Probate holden at Littleton in said County, 
on the 27th day of January, A. D. 1940 upon due consid¬ 
eration of the foregoing petition, it is decreed that the 
prayer thereof be granted, and that a warrant of appraisal 
issue accordingly. 

HENRY A. DODGE 
Judge of Probate 

(Endorsed) 1940 
Petition for Appraisers 
Estate of Frederick H. Emerson 
Filed 27th day of Jan A. D. 1940. 

46 STATE OF NEW HAMPSHIRE. 

Inheritance Tax Department 

Statement of Burton H. Whittier, executor of the will of 
Frederick H. Emerson late of Lebanon in the County of 
Grafton, who died on the eleventh day of January, 1940. 

To be executed in duplicate, and filed in the Probate of¬ 
fice before letters of administration are issued. 

Names of Legatees. Relationship Give age at time State whether Residence 

to Decedent. of decedent’s or not legatee of Legatee, 

death of legatees was living at 
to whom property time of 
is bequeathed decedent's 

or devised for death, 

life or term 
of years. 

Town of Lebanon, N. H. 

The First Unitarian 
Congregational Society 


of Lebanon, N. H. 
Tames Frederick Miller 

Grandson 

Living 

Lebanon, N. H. 
Baltimore, Md. 

Dorris Miller Lewis 

Granddaughter 

Living 

Washington, D. C. 

Elsie R. Emerson 

Daughter in-law 

Living 

Lebanon, N. H. 

The Masonic Home 
Stuart B. Emerson 

Son 

Living 

Manchester, N. H. 
Lebanon, N. H. 

Dorris E. Miller 

Daughter 

Living 

Washington, D. C. 


Dated at Lebanon this 25th day of January, 1940. 

I certify that the foregoing statement is, to the best of 
my knowledge and belief, true. 

BURTON H. WHITTIER 
Executor. 

Executor’s P. O. Address 28 Hanover St. Lebanon, N. H. 
Date of Executor’s Bond January 18, 1940. 
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47 (Endorsed) 

No. 1940 

LEGACY AND SUCCESSION TAX. 
Executor’s Statement. 
Estate of 

Frederick H. Emerson 
Filed the 27th day of Jan 1940. 


This Statement executed in duplicate is to be filed in the 
Probate office before letters of administration are issud. 

48 STATE OF NEW HAMPSHIRE 

To be executed and filed in Probate Office before Letters 
of Appointment are issued. 

Estate of Frederick H. Emerson Late of Lebanon 
Residence at Time of Decease 23 Bank St., Lebanon, 
N. H. 

(Street Address) 

Date of Death January 11, 1940 

Does the deceased own any real state situated in New 
Hampshire ? 

Yes 

(Answer “Yes” or “No”) 

Real Estate located at 

Business Block located at 2-4-6 Campbell Street (at Cor¬ 
ner of Flynn St.) in Lebanon, N. H. 

Give names and residences of legatees or names of heirs- 
at-law inheriting such real estate. 

Name Street Address City or Town & State 

Stuart B. Emerson 10 Campbell St. Lebanon, N. H. 

Dorris E. Miller 3921 Benton St. NW Washington, D. C. 

Dated at Lebanon this twenty-fifth day of January 1940. 
I certify that the foregoing statement is true to the best 
of my knowledge and belief. 

BURTON H. WHITTIER 
(Executor) 

28 Hanover St., Lebanon, N. H. 
(Endorsed) 1940 (Address) 

Real Estate Report 
Estate of Frederick H. Emerson 
Filed Jan. 27, 1940 


40 


LEHMAN W. MILLER VS. DORRIS M. MILLER. 


49 ' Certificate of Appointment 

1 THE STATE OF NEW HAMPSHIRE 
Grafton, $$. Probate Office. 


I, Charles E. Dixon, Register of the Court of Probate for 
said County, hereby certify that, at Court of Probate, duly 
held at Littleton in said County, on the 27th day of Jan¬ 
uary Anno Domini, 1940 Burton H. Whittier of Lebanon in 
said Grafton County, was duly appointed and commis¬ 
sioned Executor of the Estate of Frederick H. Emerson, 
late of said Lebanon, 

That the said Burton H. Whittier accepted said trust and 
gave bonds for the faithful performance thereof, as re¬ 
quired by the laws of this State; and that said appointment 
has never been revoked, but remains in full force, as by the 
records of said Court appears. 

(Seal) 

Given under my hand and the seal of the court, at Haver¬ 
hill, in said county, this 6th day of May, A. D., 1940. 

CHARLES E. DIXON 
Register. 


State of New Hampshire, 

Grafton, ss. 

I, Henry A. Dodge, Esquire, Judge of Probate, within 
and for said County, hereby certify that Charles E. Dixon, 
Esquire, is the Register of Probate for the County of 
Grafton aforesaid, and that full faith and credit may and 
ought to be given to the certificate and attestation by him 
before subscribed and to all papers and signatures here¬ 
unto annexed purporting to be by him subscribed, and that 
the same is in due form. 

Given under my hand and the seal of the Probate Court 

at.this 6th day of May in the year 

50 of our Lord, one thousand nine hundred and forty. 

' HENRY A. DODGE 

(Seal) Judge of Probate. 
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State of New Hampshire. 

Grafton , $s. 

I, the undersigned, Register of the Probate Court, within 
and for said County, do hereby certify that the name of 
Henry A. Dodge, subscribed to the foregoing certificate as 
Judge of Probate, is his own proper signature. 

Given under my hand and the seal of the Probate Court, 
in Probate Office, at Haverhill, in said County, this 6th day 
of May, A. D. 1940. 

CHARLES E. DIXON 
(Seal) Register. 


51 Judgment 

Filed June 10 1940 

* • * 

Upon consideration of the motion of the plaintiff, Dorris 
Emerson Miller, for summary judgment and the support¬ 
ing affidavit, deposition and affidavit of the defendant and 
it appearing to the court that there exists no genuine issue 
as to any material fact and that the plaintiff is entitled to 
a judgment as a matter of law, it is by the court this tenth 
day of June, 1940 

Ordered and Adjudged as follows: 

1. That the motion of the plaintiff, Dorris Emerson 
Miller, for a summary judgment against the defendant 
Lehman Wellington Miller, upon the complaint filed herein, 
be and the same is hereby granted. 

2. That the plaintiff, Dorris Emerson Miller, recover of 
the defendant, Lehman Wellington Miller, the sum of Fif¬ 
teen Hundred and Fifty Dollars ($1550.00) with interest 
from date together with \er costs to be taxed by the clerk, 
and have execution therefor. 

JENNINGS BAILEY 
Justice . 
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52 Notice of Appeal 

Filed June 14 1940 

# * # 

Notice is hereby given this 14th day of June, 1940, that 
Lehman Wellington Miller, defendant in the above-entitled 
cause, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 10th day of June, 1940 in favor 
of Dorris Emerson Miller, plaintiff, against said Lehman 
Wellington Miller. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Defendant 


Memorandum 

JUNE 14—1940. 

Cost Bond ($250.00) on Appeal—filed. 


53 Designation of Record 

Filed June 17 1940 

* * m 

Comes now Lehman Wellington Miller, the appellant in 
the above-entitled cause, and designates the parts of the 
record which he desires to have included in the transcript 
herein, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. Caption. 

2. Docket Entries. 

3. Complaint for Arrears of Maintenance under For¬ 
eign Divorce Decree, and Exhibit. 

4. ' Motion to Quash Process and to Dismiss Complaint, 
Etc. 

5. Order Overruling Motion to Quash and Dismiss. 

6. Motion of Defendant for Bill of Particulars. 

7. Bill of Particulars. 

8. Stipulation Withdrawing Motion for Bill of Particu¬ 
lars. 
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9. Answer of Defendant to Complaint. 

10. Motion of Plaintiff for Summary Judgment or to Ad¬ 
vance, and Affidavit in Support. 

11. Affidavit of Defendant in Opposition to Motion for 
Summary Judgment, Etc. 

12. Exhibit in Support of Affidavit of Defendant in Op¬ 
position to Motion for Summary Judgment, Etc. 

13. Final Judgment, entered June 10, 1940. 

14. Notice of Appeal. 

15. Memo of filing of Bond for Costs on Appeal. 
54 16. This Designation. 

LEONARD J. GANSE 

CARL F. BAUERSFELD 
Attorneys for Appellant 
Lehman Wellington Miller. 

Service of copy of the foregoing Designation of Record 
is hereby acknowledged this 17th day of June, 1940. 

CHARLES H. BERGAZIN 

P. 

ALFRED M. SCHWARTZ 

P. 

Attorneys for Appellee 


55 Counter-Designation of Record 

Filed June 18 1940 

• * * 

The plaintiff, Dorris Emerson Miller, hereby requests 
the inclusion in the record on appeal of the following: 

1. Disposition containing testimony of Lehman Welling¬ 
ton Miller and statement of Leonard J. Ganse. 

2. This counter-designation of record. 

CHARLES H. BERGAZIN 

ALFRED M SCHWARTZ 
Attorneys for Plaintiff. 

Copy of the aforegoing mailed postage prepaid to Leon¬ 
ard J. Ganse, 815-15th Street, N. W., Washington, D. C. 
June 17, 1940. 

ALFRED M SCHWARTZ 
Attorney for Plaintiff. 
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56 Motion to Strike Out Counter-Designation of 

Record, and Deposition Designated Therein. 

Filed June 26 1940 

• • • 

Comes now appellant Lehman Wellington Miller, by his 
attorneys Leonard J. Ganse and Carl F. Bauersfeld, and 
moves the Court to strike out the Counter-Designation of 
Record filed by appellee herein, and further, to strike out 
the Deposition purporting to contain testimony of Lehman 
Wellington Miller and statement of Leonard J. Ganse, 
sought to be included as a part of the Transcript of Record 
on the appeal in this cause. 

For grounds of this motion, appellant Lehman Welling¬ 
ton Miller says: 

1. That it appears from the record of the proceedings 
hrein that the supposed Deposition of Lehman Wellington 
Miller, and Statement of Leonard J. Ganse, forms no 
proper part of the record herein, because no proof of 
service of a notice to take deposition was filed with the 
Clerk of the District Court of the United States for the 
District of Columbia before the issuance of the subpoenas 
to take the depositions of said Lehman Wellington Miller 
and Leonard J. Ganse, as is required by Rules 26 (a), 30 
(a), and 45 (d) (1) of the Federal Rules of Civil Proced¬ 
ure. 

2. And for such further reasons as may be advanced at 
the hearing herein. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Appellant. 

57 Order Denying Defendant’s Motion to Strike 

Counter-Designation of Record. 

Filed June 28 1940 


Upon consideration of the motion of the defendant to 
strike the counter-designation of record filed by the plain¬ 
tiff, it is by the Court this 28th day of June, Ordered that 
the said motion of the defendant be and the same is herebv 

m 
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denied, for want of jurisdiction in the Court to entertain the 
motion. 

JENNINGS BAILEY, 

Justice. 

Seen: 

LEONARD J. GANSE 
Attorney for Defendant 

ALFRED M SCHWARTZ 
A tty. for Plaintiff 

58 Appellant’s Additional Designation of Record 

Filed July 1 1940 

• * * 

Comes now Lehman Wellington Miller, the appellant in 
the above-entitled cause, and further designates additional 
parts of the record which he desires to be included in the 
transcript herein, said parts being considered necessary 
for the determination of the questions raised on appeal, 
namely: 

1. Motion to Strike Out Counter-Designation of Record, 
etc. 

2. Order of June 28, 1940, denying defendant’s Motion to 
Strike Out Counter-Designation of Record. 

3. This Additional Designation. 

LEONARD J. GANSE 

CARL F. BAUERSFELD 
Attorneys for Appellant 
Lehman Wellington Miller. 

Service of copy of the foregoing Additional Designation 
of Record is hereby acknowledged this 1st day of July, 1940, 
and objected to upon the ground that the motion to strike 
counter-designation of record filed after the entry of judg¬ 
ment is not properly a part of the record on appeal. 


CHARLES H. BERGAZIN 
ALFRED M SCHWARTZ 
Attorneys for Appellee 


46 


LEHMAN W. MILLER VS. DORRIS M. MILLER. 


59 

Date 

1940 

Jan 10 


“ 25 

“ 26 

Feb 15 


20 



“ 28 
Mch 1 
“ 18 


Mav 3 

i 

“ “ 20 

i 

“June 10 
“ “ 10 


“ “ 14 


i i 


ii 

i i 

a 

i i 

ii 

a 

17 

a 

it 

18 


Dock Entries 

# # • 

. Proceedings 
Deposit for costs by—Bergazin 
Complaint & Exhibit (1) filed 

Summons & Copy (1) comp issued. Served 
1/10/40 

Motion to quash process and to dismiss 
Notice—Points & Authorities by Ganse et al filed 
PIfFs Points & Authorities 44 

Order overruling motion to quash & dis¬ 
miss complaint Exc. noted—Letts, J (noti¬ 
fied) 

Mo. of deft, for Bill of Parts., Notice, 

P & A 

Bill of Parts. Filed 

Stipulation withdrawing motion for bill of 
particulars 44 

Answer of defendant by Ganse et al 44 

Calendared by plf 

Deposition of L W Miller & statement L J 
Ganse for Pf fees 15.40 
Motion of PUT. for Summary Judgment or 
to advance. Service. Affidavit. Points & 
Authorities filed 

Affidavit of Defendant in Opposition to Mo¬ 
tion for Summary Jdgmt and P and A “ 

Exhibit in support afft of deft in oppo to 
motion “ 

Signed order granting motion of plff for 
summary judgment vs deft for $1550 with 
interest form date and costs (attvs. in Ct) 
Bailey, J 

Notice of Appeal by Deft (Copy of notice 
of appeal mailed to Schwartz et al by 
Clerk) filed 

Deposit by Ganse. Clerks Cost on appeal 
Cost bond ($250.00) on Appeal with Hart¬ 
ford Accident & Indemnity, surety filed 

Designation of Record “ 

Counter designation of Record “ 
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4 4 

4 4 

26 

4 4 

4 4 

4 4 

4 4 

4 4 

28 


“Julv 1 

60 


Motion of Deft, to strike Counter designa¬ 
tion & Deposition & Points & Authorities “ 
Plffs Points & Authorities “ 

Signed order denying motion of deft, to 
strike counter designation of record for 
want of jurisdiction (attvs. in Ct) Bailey, J. 
Defs addl designation of record filed 


District Court of the United States 
For the District of Columbia 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 59, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 5389, Civil Ac¬ 
tion, wherein Dorris Emerson Miller is Plaintiff and Leh¬ 
man Wellington Miller is Defendant, as the same remains 
upon the files and of record in said Court. 

In Testimony Whereof, I herunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of July, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7718. Lehman Wellington Mil¬ 
ler, Appellant, vs. Dorris Emerson Miller. United States 
Court of Appeals for the District of Columbia Filed Jul 
17 1940 Joseph W. Stewart, Clerk. 
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IN THE 


®nttriJ States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7718. 


Lehman Wellington Miller, Appellant , 


v. 

Dorris Emerson Miller. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal, taken by Lehman Wellington 
Miller (defendant below and appellant herein), from a 
Final Judgment (R. 41) entered by the District Court 
of the United States for the District of Columbia in 
favor of Dorris Emerson Miller (plaintiff below and 
appellee herein) on a Motion for Summary Judgment. 
(R. 27.) The Judgment was entered on June 10,1940. 
(R. 41.) Notice of Appeal, and Cost Bond on Appeal, 
were filed on June 14, 1940. (R. 42.) 

The jurisdiction of this Court is derived from Code 
D. C. 1901, Sec. 226 (Code D. C. 1929, Title 18, Sec. 26). 
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STATEMENT OF CASE. 

The instant action was filed in the Court below on 
January 10, 1940, by Dorris Emerson Miller, former 
wife of Lehman Wellington Miller, to recover certain 
alleged arrears of maintenance claimed to be due un¬ 
der a foreign divorce decree, which was entered on 
September 16, 1933, by the Second Judicial District 
Court of the State of Nevada, in and for the County of 
Washoe. To the complaint (R. 1-3) there was annexed 
a copy of the foreign decree (not exemplified). (R. 
3-4.) 

The complaint alleged that on September 16, 1933, 
a decree was entered by the Nevada court which was 
still in full force, virtue and effect, and in nowise va¬ 
cated, reversed or modified? and no appeal pending 
therefrom; that by said decree Lehman Wellington 
Miller was ordered to pay to Dorris Emerson Miller 
the sum of One Hundred Fifty Dollars ($150.00) per 
month ; 2 that Dorris Emerson Miller had never remar- 

1 This allegation was made despite Nevada Compiled Laws 1929— 
Chap. 2, § S503; Chap. 4 §§ 8524, 8527, which provide that such decree 
is enforceable for only six years. (Cf. p. 11, infra). 

2 This allegation was inaccurate, and in conflict with the very terms 
of the decree annexed to the complaint, which provides: 

, ‘‘IT IS FURTHER ORDERED, ADJUDGED AND DECREE^ 
that the care and custody of the minor children, namely, Dorris 
Miller and James F. Miller, be and the same is hereby awarded 
to the Defendant and Cross-Complainant, Dorris Emerson Miller. 

“IT IS FURTHER ORDERED, ADJUDGED AND DECREED 
that the Plaintiff Lehman Wellington Miller be, and he hereby is 
ordered to pay to the Defendant and Cross-Complainant, Dorris 
Emerson Miller, for her support, and for the support and educa¬ 
tion of the minor children the sum of One Hundred Fifty Dollars 
($150.00) per month, and that in the event of the remarriage of 
'the Defendant and Cross-Complainant, the said Plaintiff shall con¬ 
tinue to make said payments to the said Defendant and Cross-Com¬ 
plainant for the support of the said minor children alone. '' (Italics 

• supplied.) (R. 4.) 

It thus appears that the decree did not award Dorris Emerson 
Miller “alimony", but granted “maintenance" for the support of the 
wife and the then minor children. (For a discussion of the difference 
between “alimony" and “maintenance", Cf. 124 A. L. R. 1324.) 
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ried; that Lehman Wellington Miller had made pay¬ 
ments on said decree from time to time, but that he had 
failed and neglected to pay each month the sum of One 
Hundred Fifty Dollars ($150.00), but his payments 
had been of lesser sums; that on July 30, 1938, there 
was overdue, owing and unpaid installments for sup¬ 
port in the sum of Six Hundred Fifty Dollars; that 
since August 1,1938, the indebtedness had increased at 
the rate of Fifty Dollars ($50.00) each month, for that, 
contrary to the terms of the decree only the sum of 
One Hundred Dollars ($100.00) a month was paid, and 
nothing paid during January, 1940, whereby a balance 
of Sixteen Hundred Fifty Dollars ($1650.00) was due; 5 
that although demand therefor was made, defendant 
had refused to pay said arrearages. 

A motion was filed to dismiss the complaint (R. 5), 

upon the grounds, among others, (1), that the cause of 

action was brought upon a Nevada decree barred by 

the Statute of Limitations of that State, and thus 

barred bv the Statute of Limitations of the District of 
•> 

Columbia; 4 and (2) that the complaint failed to state 
a claim upon which relief could be granted. 5 

The motion was overruled (R. 6), and the defendant 
noted an exception. (R. 6.) 

A bill of particulars was filed by plaintiff, upon stip¬ 
ulation, after a motion was made by defendant Leh¬ 
man Wellington Miller therefor. (R. 6-8.)® 

s The Bill of Particulars (filed later) changes the amount claimed 
to bo due, and reduces it to Fifteen Hundred Fifty Dollars ($1550.00). 
(R. 7.) 

* This ground thus raised the question whether the decree sued upon 
was in force and effect, so as to sustain the action. 

s The second ground put the test to the complaint whether, under 
the decree annexed thereto, plaintiff was entitled to claim the sum of 
One Hundred Fifty Dollars ($150.00) per month, without an affirma¬ 
tive allegation that the children were still minors, entitled to support 
and maintenance. 

« The bill of particulars showed items of alleged arrears, which had 
accrued more than three years before the filing of the action herein. 
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Thereafter, defendant filed his answer to the com¬ 
plaint, making six defenses. (R. 8-13.) 
i The First, Second, and Third Defenses raised ques¬ 
tions of law: 

1. The First Defense was lack of jurisdiction of 
tlie court to entertain the action. v 

2. Tlie Second Defense was that the complaint 
failed to state a claim upon which relief could be 
granted." 

3. The Third Defense was that the cause of ac- 
i tion was founded upon a Nevada decree, barred 

bv the Statute of Limitations of that State, and 
thus barred by the Statute of Limitations of the 
District of Columbia for actions on foreign de¬ 
crees. 9 

The Fourth, Fifth, and Sixth Defenses raised issues 
of fact and questions of law: 

r This defense raised the question whether the right was barred, and 
whether the court could entertain the action, where the Nevada Statute 
of Limitations (Nevada Compiled Laws 1929, Chap. 4, §8524) provides 
that * ‘ An action upon a judgment, or decree of any court of the United 
States, or of any state or territory within the United States’’—“can 
only be commenced”—“within six years;’’ and where the District of 
Columbia Statute of Limitations (Code D. C. 1929, Title 24, Chap. 12, 
Sec. 343) provides that “Every action upon a judgment or decree ren¬ 
dered in any State or Territory of the United States * * * shall be 
barred if by the laws of such State, Territory, * * * such action would 
i be there barred and the judgment or decree be incapable of being other¬ 
wise enforced there.’’ 

! R This defense thus preserved the question (already raised by the 
motion to dismiss) whether, under the decree annexed to the complaint, 
plaintiff was entitled to claim maintenance in the sum of One Hundred 
Fifty Dollars ($150.00) per month, in the absence of affirmative alle¬ 
gations that the children were still minors, entitled to support and 
maintenance. Cf. supra, note 5. 

o This defense raised the question whether a remedy was barred to 
plaintiff by the Nevada Statute of Limitations for actions on judg 
ments and decrees, and by the District of Columbia Statute of Limita¬ 
tions for actions on foreign judgments or decrees. (Compare, First 
Defense: and note 7, supra). 
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4. The Fourth Defense raised issues of fact as 
to the application of the payments made by Leh¬ 
man Wellington Miller on account of alleged ar¬ 
rears, and claimed the bar of the three-year Stat¬ 
ute of Limitations of the District of Columbia 
against the right of plaintiff to recover therefor. 10 

.1. The Fifth Defense pleaded facts showing that 
plaintiff. Dorris Emerson Miller, and defendant, 
Lehman Wellington Miller, were married in Leb¬ 
anon, New Hampshire, on June 16, 1915; that the 
children of the marriage were Dorris E. Miller, 
a daughter born April 3, 1916, 11 and James F. Mil¬ 
ler, a son born October 31, 1917 that Lehman 
Wellington Miller, as plaintiff, filed complaint for 
an absolute divorce from Dorris Emerson Miller, 
as defendant, in the Nevada court, on August 30, 
1933; that Dorris Emerson Miller filed her answer 
and cross-complaint in said action seeking an ab¬ 
solute divorce from Lehman Wellington Miller; 

10 The bill of particulars alleged arrears to have accrued as early as 
November 1, 1934, and at designated dates therefter. (R. 7.) Pay¬ 
ments were alleged to have been made on account thereof on specified 
dates. (R. 7.) Testimony was necessary (and should have been taken) 
to determine the application of the respective payments, so as to remove 
the bar of the three-year limitation. 

The action herein is not an action on an open account. The action 
is in Debt, to recover for sums claimed to be due under a decree. Davis 
v. Davis, 29 App. D. C. 258, 262; Phillips v. Kepler, 47 App. D. C. 384, 
385-386; Wadditt, use of Christian v. Cabell. 21 D. C. 597, 601. An ac¬ 
tion could be maintained on each alleged installment as it became due. 
Phillips v. Kepler (supra), citing Sistare v. Sistare, 218 U. S. 1, 30 
S. Ct. 682, 54 L. ed. 905. 

Under Nevada law the daughter became an adult on April 2, 1934, 
at the age of 18 years. Cf. Nevada Compiled Laws 1929, § 300. 

’2 A dispute of fact as to the age of the son exists on the record 
of the proceedings in the ease now at bar. The Answer of Lehman 
Wellington Miller alleges that the son was born October 31, 1917. (R. 9.) 
The affidavit In Support of Motion For Summary Judgment, made by 
Dorris Emerson Miller, asserted that the son was born October 31, 1918. 
(R. 28.) The son became an adult on October 30, 1938, or on October 
30, 1939. Cf. Nevada Compiled Laws 1929, § 300. 

No finding of fact was made by the court below on this issue. 
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that Lehman Wellington Miller filed answer to the 
cross-complaint denying the relief sought therein; 
that the case came on for trial in the Nevada court 
1 on September 16, 1933, at the conclusion whereof 
the court made its Findings of Fact and Conclu¬ 
sions of Law; 13 that on said September 16, 1933, 
the Nevada court entered its decree, which is the 
decree sued upon herein; 14 that by reason of the 
premises Lehman Wellington Miller was only ob¬ 
ligated to pay Dorris Emerson Miller the sum of 
One Hundred Fifty Dollars ($150.00) per month 
from September 16, 1933, to April 2, 1934 [when 
the daughter became of age], and only the sum of 
One Hundred Dollars ($100.00) per month from 
April 2, 1934, to October 30, 1938 [when the son 
also became of age], and only the sum of Fifty 
Dollars ($50.00) per month from October 30,1938, 
and onlv while Dorris Emerson Miller was unmar- 
ried, for full compliance with said decree; and 
that notwithstanding that the children of the mar¬ 
riage had reached their respective majorities and 
adult age, Lehman Wellington Miller made larger 
payments than he was required by the decree to 
do. 

6. The Sixth Defense pleaded that Lehman Well¬ 
ington Miller was informed and believed and 


13 The Findings of Fact and Conclusions of Law were quoted at 
length in the Answer. (R. 10-11.) They negative any contention by 
plaintiff that she was awarded “alimony”; or that under the decree, 
she is entitled to the full amount of One Hundred Fifty ($150.00) per 
month despite the fact that the children have long since reached adult¬ 
hood. 

i* The decree awarded “maintenance” for the support of the wife, 
and for the support and education of the children. (R. 4.) The basis 
of the plaintiff’s action for alleged arrears, is the contention by the 
wife that she is entitled to payment of the entire sum as “alimony”, 
although the children have long since become adults. 
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therefore alleged that Dorris Emerson Miller had 
remarried. 15 

The action was thus at issue, and was calendared 
for trial. (Docket Entries, R. 46.) 

Plaintiff thereupon assumed to take the deposition 
of Lehman Wellington Miller (R. 14-27) in respect of 
his Army pay, the payments made by him, and his in¬ 
formation concerning the remarriage of Dorris Emer¬ 
son Miller (interposed as his Sixth Defense). 

Thereafter, plaintiff Dorris Emerson Miller filed a 
motion for a summary judgment or to advance (R. 27), 
together with her affidavit in support thereof. (R. 27- 
29.) 1,1 Defendant Lehman Wellington Miller filed a 
counter affidavit (R. 29-32). The motion sought sum¬ 
mary ju Igment in plaintiff's favor upon the pleadings, 
affidavit., and deposition. 

Upon oral argument, the Motions Justice (Bailey, 
J.) entered a summary judgment in favor of plaintiff 
for the sum of Fifteen Hundred Fifty Dollars 
($1550.00). (R. 41.) ,T This appeal is taken from that 
judgment. (R. 42.) 

The Sixth Defense raised a complete defense in fact and law, which 
has not been controverted except by the ex parte affidavit of Dorris 
Emerson Miller. 

The affidavit of Dorris Emerson Miller made an issue as to the 
birth date of the son (Cf. supra, note 12). She also denied that she had 
remarried, in contradiction of the Sixth Defense, and the deposition 
of Lehman Wellington Miller. Other facts were averred, immaterial 
to the issues in the case. 

17 The Motions Justice disregarded the issues of fact made by the 
record herein. He did not make an order specifying the facts that 
appeared “without substantial controversy, including the extent to 
which the amount of damages or other relief is not in controversy”, as 
required by Rule 56(d) of the Federal Rules of Civil Procedure. Asso¬ 
ciates Discount Corporation v. Crow (decided January 29, 1940), - 

App. D. C.-, 110 F. (2d) 126. Compare, Boss v. Hardee, 68 App. 

D. C. 75, 93 F. (2d) 234. No Findings of Fact and Conclusions of 
Law were made, as required by Rule 52(a) of the Federal Rules. 
Fogle, and The City Bank v. General Credit, Inc., (decided January 29, 

1940),-App. D. C.-, 110 F. (2d) 128; Goodacrc v. Panagopoulon 

(decided March 4, 1940),- App. D. C.-, 110 F. (2d) 716. 
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STATEMENT OF POINTS. 

1. The court below erred in overruling the motion 
of defendant to dismiss the complaint herein. 

2. The court below erred in entering summary judg¬ 
ment in favor of the plaintiff herein. 

3. The court below erred in entertaining the action 
herein. 

4. The court below erred in refusing to hold that the 
Nevada decree was barred by the Statutes of Limita¬ 
tions of Nevada and the District of Columbia controll¬ 
ing actions on judgments and decrees. 

5. The court below erred in refusing to hold that 
existence of minor children must be alleged in the com¬ 
plaint. 

6. The court below erred ill entering summary judg¬ 
ment despite issues of fact as to the bar of the three- 
year Statute of Limitations of the District of Colum¬ 
bia. 

i7. The court below erred in construing the Nevada 
decree as one granting “alimony” to plaintiff, instead 
of “maintenance” for the wife and children. 

8. The eourt below erred in entering summary judg¬ 
ment despite issues of fact as to the remarriage of 
plaintiff. 

9. The court below erred in entering the summary 
judgment, without making Findings of Fact and Con- 
elusions of Law. 
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SUMMARY OF ARGUMENT. 

I. The Court Below Erred in Overruling the Motion of 
Defendant to Dismiss the Complaint. 

1. The Nevada Decree Was Not in Force and Ef¬ 
fect so as to Sustain this Action. 

2. The Court Erred in Refusing to Hold that Ex¬ 
istence of Minor Children Must Be Alleged in 
the Complaint. 

H. The Court Below Erred in Entering Summary Judg¬ 
ment for Plaintiff. 

1. The Court Erred in Holding that it Could En¬ 
tertain the Action Herein. 

2. The Complaint Did Not State a Claim Upon 
Which Relief Could be Granted. 

3. The Summary Judgment is Erroneous Because 
the Nevada Decree Had Expired. 

4. The Summary Judgment Disregarded Issues of 
Fact as to Application of the Three-Year Stat¬ 
ute of Limitations. 

5. The Summary Judgment Overrode the Fifth 
Defense and Misconstrued the Nevada Decree. 

6. The Summary Judgment Disregarded Issues of 
Fact as to the Remarriage of Plaintiff. 

III. The Court Erred in Entering the Summary Judg¬ 
ment Without Making Findings of Fact and Con¬ 
clusions of Law. 
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ARGUMENT. 

The court below made repeated errors in its dispo¬ 
sition of the instant action, both in matters of fact 
and in principles of law. 


L 


The Court Below Erred in Overruling the Motion of 
Defendant to Dismiss the Complaint. 

The complaint filed by plaintiff Dorris Emerson Mil¬ 
ler 1 asserts an action in Debt, brought upon a Nevada 
decree which was entered on September 16,1933. 1K The 
claim was that deficiencies had accrued in payments 
rquired to be made to her. The face of the complaint 
would indicate that the claim was based upon an al¬ 
lowance to plaintiff “as alimony”. But the decree an¬ 
nexed to the complaint show’s that the award was for 
“maintenance”. It expressly provides “for her sup¬ 
port, and for the support and education of the minor 
children * * * and that in the event of the remarriage of 
the Defendant and Cross-Complainant, the said Plain¬ 
tiff shall continue to make said payments to the said 
Defendant and Cross-Complainant for the support of 
the said minor children alone.” (R. 4.) 

Defects of substance were apparent on the fact of the 
complaint and decree. 


18 Action on the foreign decree is in Debt. Davis v. Davis, 29 App. 
D. C. 258, 262; Phillips v. Kepler, 47 App. D. C. 384, 385-386; Waddill, 
■use of Christian v. Cabell, 21 D. C. 597, 601. 
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1. The Nevada decree was not in force and effect so as 
to sustain this action. 

Nevada Compiled Laws 1929—Chap. 2, § 8503; Chap. 
4, §§ 8524, 8527, provides: 

“Chapter 2 

“ Limitations in General 

“ § 8503. Actions to be Commenced Within Peri¬ 
ods Prescribed. § 4. Civil actions can only be 
commenced wdthin the periods prescribed in this 
act, after the cause of action shall have accrued, 
except where a different limitation is prescribed 
by statute.” 

• • • • 

“Chapter 4 

“ Limitations Other Than Real Property 

“§ 8524. Limitations of Various Actions. § 25. 
Actions other than those for the recovery of real 
property, can only be commenced as follows: 
Within six years: 1. An action upon a judgment, 
or decree of any court of the United States, or of 
any state or territory within the United States.” 

* * * * 

“§ 8527. Action For Relief Not Provided For. 
—Four Years. § 28. An Action for relief, not 
hereinbefore provided for, must be commenced 
within four years after the cause of action shall 
have accrued.” 

Code D. C. 1929, Title 24, Chap. 12, Sec. 343, pro¬ 
vides : 

“343. Foreign Judgments—Every action upon 
a judgment or decree rendered in any State or 
Territory of the United States or in any foreign 
country shall be barred if by the laws of such 
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State, Territory, or foreign country such action 
would be there barred and the judgment or decree 
! be incapable of being otherwise enforced there.” 

Under these statutes the Nevada decree was no 
longer enforceable after six years (September 16, 
1939). Yet the action of plaintiff was not begun until 
January 10, 1940. Mann v. Cooper, 2 App. D. C. 226; 
Simpson v. Simpson, 21 Cal. App. 150, 131 Pac. 99; 
Waddill , to use of Christian v. Cah ell , 21 D. C. 597; 

Davis v. Gould .Mo. App., 131 S. W. (2d) 

360; Mayes v. Mayes, 342 Mo. 401, 116 S. AY. (2d) 1, 
(reversing 104 S. AY. (2d) 1019). Indeed it may be 
doubted whether the decree any longer existed. The 
Nevada Statute of Limitations, and the District of Co¬ 
lumbia Statute of Limitations for action on the foreign 
decree, appear to bar the right, and to inhibit the court 
below from assuming jurisdiction. 

AYe submit that it was error for the court below to 
overrule the motion to dismiss made on these grounds. 

2. The Court erred in refusing to hold that existence 

of minor children must be alleged in the complaint. 

The Nevada decree assumed to combine in one 
stated sum, alimony and maintenance. This has been 
held to be improper. 151 Cf. 124 A. L. K. 1324. Adopt¬ 
ing the view most favorable to the plaintiff, she took 
a right under the decree only in equal interest with the 
minor children. 

It was incumbent upon plaintiff to allege in her com¬ 
plaint that there were minor children.* 0 

18 Some cases have even held such a provision to be void. Cf. cases 
cited, 124 A. L. R. 1328. Other cases have held that in such event the 
provision is applicable for the sole support of the children. Cf. cases 
cited, 124 A. L. R. 1324. And sec Dutton v. Dutton, 97 Okla. 234, 223 
Pac. 149. 

2<> The reason for her failure so to do was that the children had long 
since reached adulthood. (R. 9, 11-12, 28.) 
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n. 

The Court Erred in Entering the Summary Judg¬ 
ment for Plaintiff. 

The summary judgment was entered on the plead¬ 
ings and affidavits, and the deposition of Lehman Well¬ 
ington Miller taken herein. It was entered despite the 
First, Second and Third Defenses on matters of law. 
The issues of fact made by the Fourth, Fifth and 
Sixth Defenses of the Answer, and the affidavits and 
deposition, were disregarded by the court below, and 
the defenses set up thereby were overridden. 

1. The Court erred in holding that it could entertain 

the action herein. 

The summary judgment entered herein was a denial 
of the First Defense of the Answer that the court be¬ 
low was without jurisdiction to entertain the action. 
(Cf. note 7, supra p. 4; Argument I, 1, supra p. 11 
et scq.). This despite the statutes which barred the 
right. 

2. The complaint did not state a claim upon which re¬ 

lief could be granted. 

The summary judgment entered below was likewise 
a denial of the Second Defense of the Answer that the 
complaint failed to state a claim against defendant 
upon which relief could be granted. (Cf. note 5, supra 
p. 3; note 8, supra p. 4; Argument I, 2, supra p. 12.). 
The allegations of the complaint were at variance with 
the decree annexed thereto. 

We submit that the Nevada decree did not award 
“alimony,” and that an allegation of the infancy of 
the children was essential. 
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3. The summary judgment is erroneous because the 

Nevada decree had expired. 

The summary judgment below overrides the Third 
Defense of the Answer (which affirmatively pleaded 
the statutes), that any action on the Nevada decree 
was barred by the Statute of Limitations of Nevada 
for actions on judgments or decrees, and thus barred 
by the Statute of Limitations of the District of Colum¬ 
bia governing actions on foreign decrees. (Of. Argu¬ 
ment I, 1, supra p. 11.) 

4. The summary judgment disregarded issues of fact 

as to application of the three-year statute of limi¬ 
tations. 

The Fourth Defense of the Answer pleaded the bar 
of the three-year Statute of Limitations. (R. 8-9.) 
The bill of particulars showed alleged deficiencies ac¬ 
cruing more than three years before the action was 
filed. (R. 7.) The application of payments made was 
a question of fact necessary to be established by evi¬ 
dence at the trial. (Cf. note 10, supra p. 5.) 

5. The summary judgment overrode the fifth defense 

and misconstrued the Nevada decree. 

The Fifth Defense showed affirmatively that the 
children, Dorris E. Miller and James F. Miller, had 
long since reached adult age. (Cf. notes 11, 12, supra 
p. 5.) Further, this defense set out the Findings of 
Fact and Conclusions of Law on which the Nevada de¬ 
cree was entered. (R. 9-12.) 

The Findings of Fact and Conclusions of Law ex¬ 
pressly provide: 
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“Findings of Fact 

‘ ‘ The Court finds as matter of fact: 

• • • 

“IV. 

“That the property rights of the parties hereto, 
and also provision for the care, custody and con¬ 
trol of the minor children, Dorris Miller age seven¬ 
teen, and James F. Miller age fifteen, and the sup¬ 
port and maintenance of the Cross-Complainant 
and the said children, have been settled by an 
agreement, which agreement provides that the arti¬ 
cles of personal property, mentioned in Exhibit 
‘A’, attached to Defendant’s Cross-Complaint, 
shall be awarded to the Defendant and Cross-Com¬ 
plainant, and which agreement further provides 
that the Plaintiff shall pay to the Defendant for 
her support and for the support and education of 
the minor children of the parties hereto, the sum of 
one hundred fifty dollars ($150.00) per month, and 
that in the event of the remarriage of the Defen¬ 
dant, that the Plaintilf shall continue to make such 
payments to the Defendant for the support of the 
minor children alone. That said agreement is fair 
and reasonable and is for the best interests of the 
minor children of the parties and of the parties 
themselves and makes disposition of and provi¬ 
sion for said children in the manner most expedi¬ 
ent under all the circumstances and for the pres¬ 
ent comfort and future well being of said children, 
and should therefore be in all things ratified and 
confirmed. 

“Conclusions of Law 

“From the foregoing evidence the Court draws 
the following Conclusions of Law: 

“I. 

“That Defendant is entitled to the Judgment 
and Decree of this Court for an absolute divorce 
from Plaintiff. 
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“IL 

“That the Defendant and Cross-Complainant is 
entitled to a further judgment and decree of this 
Court, awarding to her the articles of personal 
! property mentioned in Exhibit ‘ A \ attached to the 
I Cross-Complaint of the Defendant, and further 
directing the Plaintiff to pay to the Defendant for 
her support, and for the support and education of 
the minor children, the sum of one hundred fifty 
dollars ($150.00) per month, and that in the event 
of the remarriage of the Defendant that the Plain- 
i tiff shall continue to make such payments to said 
Defendant for the support of the minor children 
alone. 

i “Let Judgment be entered accordingly.’* (R. 10- 

11 .) 

The decree, awarding custody of the minor children 
to Dorris Emerson Miller, provides: 

“Lehman Wellington Miller * * * is ordered to 
i pay to * * * Dorris Emerson Miller, for her sup- 
! port, and for the support and education of the 
minor children the sum of one hundred fiftv dol- 
i lars ($150.00) per month, and that in the event of 
the remarriage of [Dorris Emerson Miller] the 
said plaintiff shall continue to make said pay¬ 
ments * * * for the support of the said minor chil¬ 
dren alone.’’ (R. 4.) 

Thus the question was raised whether plaintiff could 
claim the sum of one hundred fifty dollars ($150.00) 
per month as “alimony” after the children had become 
of age. Decisions are numerous that such a provision 
does not grant “alimony,” and that payments should 
be reduced after the children have reached majority. 
Cf. Noonan v. Noonan. 127 Kan. 287, 273 Pac. 409.; 
Kahler v. Searl, 259 App. Div. 729, 18 N. Y. S. (2dj 
246; Hale v. Hale. 6 Cal. App. (2d) 661, 45 P (2d) 246; 
Keith v. Keith, 270 Ky. 655, 110 S. W. (2d) 424. See 
also Annotation, 124 A. L. R. 1324. 
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6. The summary judgment disregarded issues of fact 
as to the remarriage of Plaintiff. 

The Sixth Defense raised issue of fact as to the re¬ 
marriage of plaintiff 

The complaint alleged that “The plaintiff herein has 
never remarried.” (R. 2.) The defense averred that 
“defendant Lehman Wellington Miller says that he is 
informed and believes and therefore alleges that said 
Dorris Emerson Miller has heretofore remarried.” 
(R. 12.) The deposition of Lehman Wellington Miller 
established that the remarriage of Dorris Emerson 
Miller was reputed and accepted by and among per¬ 
sons who knew her. (R. 19-24.) 21 Dorris Emerson 
Miller did not deny the marriage when Lehman Well¬ 
ington Miller wrote her in respect thereof in Septem¬ 
ber, 1934. (R. 20, 31.) 22 

We submit that the issue which existed on this rec¬ 
ord could not be resolved by the court summarily. 
Furthermore, no finding of fact was was made by the 
court below. Of. Argument III, infra. 

si The existence of marriage is known in practically every instance 
only by information, repute and hearsay. Those present at the cere¬ 
mony are the only ones who can have actual knowledge. In all other 
cases the relationship and status is accepted from the conduct of the 
parties. This whether the marriage was solemnized under license and 
ceremony, or whether it exists as a common law marriage. 

22 The affidavit of Dorris Emerson Miller in support of her motion 
for summary judgment asserts that she received such a letter during 
the summer of 1938, and that she advised him that such was not the 
fact and that she had never stated to anyone that she had remarried. 
(R. 28.) This ex parte assertion could not conclusively wipe out the 
issue, and permit the court to enter a summary judgment. The right 
of the defendant to a trial, and to cross-examine Dorris Emerson Miller 
and others in respect of the remarriage, was denied to Lehman Welling¬ 
ton Miller. Cf. Houghton-Mifflin Co. v. StacTcpole Sons, Inc. (C. C. A. 

2d—July 17, 1940),-F. (2d) -, 3 Fed. Rules Serv. 56a.23, Case 

2. Compare, Fisher v. Munsey Trust Co., 44 App. D. C. 212, 215. 
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m. 

The Court Erred in Entering Summary Judgment 
Without Making Findings of Fact and Conclusions 
of Law. 

The record herein is devoid of any findings of fact, 
or conclusions of law, required to be made under the 
Federal Rules of Civil Procedure. Rules 32(a), 56(d). 
This Court has repeatedly held that such findings of 
fact and conclusions of law are necessary. Associates 
Discount Corporation v. Croic (decided January 29, 

1940), .... App. 1). C., 110 F. (2d) 126; Fogle , 

and The City Bank v. General Credit. Inc. (decided 

January 29, 1940),_App. D. C ., 110 F. (2d) 

128. Compare Goodarre v. Panagopoulo: (decided 

March 4, 1940), .... App. D. C_*., 110 F. (2d) 716; 

Boss v. Hardee. 68 App. D. C. 75, 93 F. (2d) 234. The 
judgment was entered herein without these essentials. 

CONCLUSION. 

’We submit that upon principle and the authorities, 
the action of the court below was error. The sum¬ 
mary judgment should be reversed and vacated. 

Respectfully, 

Leonard J. Ganse, 

i Carl F. Bauersfeld, 

Attorneys for Appellant. 
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FOR THE DISTRICT OF COLUMBIA 
April Term, 1940 


No. 7718 


Lehman Wellington Miller, Appellant 


v. 

Dorris Emerson Miller 


BRIEF ON BEHALF APPELLEE 


STATEMENT OF CASE 

The appellant, Lehman Wellington Miller, on Au¬ 
gust 30, 1933, commenced an action in Second Judicial 
District Court of the State of Nevada, Washoe County, 
against the appellee, his then wife, Dorris Emerson 
Miller, for an absolute divorce, to which she filed an 
answer and cross-bill, and in which as cross-complain¬ 
ant, she sought an absolute divorce. (R. p. 9.) 

The Nevada Court after trial denied the appellant 
relief and granted the appellee, by decree dated Sep¬ 
tember 16, 1933, an absolute divorce, custody of the 
two minor children, and an allowance for the support 
of herself and for the support and education of the 
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minor children. At the time of the decree of divorce, 
the parties had been married for more than eighteen 
years, their daughter was then nearly ITfo years old, 
and their son nearly 16 years of age. 

The appellant defaulted in the payment of the 
monthly sums awarded for support by the decree of 
the Nevada Court, and the appellee filed her action in 
the court below on January 10, 1940, to recover the 
arrearages. A summary judgment was entered under 
Rule 56 of the Federal Rules of Civil Procedure in 
favor of the appellee for the arrearages, from which 
judgment the appellant has prosecuted this appeal. 

Summary of Argument. 

Nine points are assigned as error by the appellant. 
However, they embrace but four questions which are 
as follows: 

1. Is the appellee’s action barred by the statute of 
limitations! 

2. t)oes the fact that the two children of the parties 
have reached maturity affect the Nevada decree? 

3. Was a genuine issue of fact created by appel¬ 
lant’s hearsay assertions of appellee’s remarriage? 

4. Were findings of fact and conclusions of law 
necessary on the granting of the appellee’s motion for 
summary judgment? 

1 . 

The Action Is Not Barred By Statute of Limitations. 

Appellant asserts that the installments of alimony 
which have accrued under the decree are barred by the 
statute of limitations, not because the statute has run 
against the unpaid installments, but that the statute 
of limitations commenced to run from the date of the 
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Nevada divorce decree, September 16, 1933. This de¬ 
cree, as will be observed from an examination of the 
exhibit to the complaint, provides in the usual manner 
for the payment in monthly installments, for the sup¬ 
port of the appellee and the minor children. These 
payments were made regularly by the appellant until 
November 1, 1934, when the first default occurred. 
(R. p. 7.) 

Sec. 343, Title 24, Chapter 12, 1929 Code D. C. pro¬ 
vides : 


“Every action upon a judgment or decree 
rendered in any State or Territory of the United 
States or in any foreign country shall be barred 
if by the laws of such State, Territory, or foreign 
countrv such action would there be barred and 
the judgment or decree be incapable of being 
otherwise enforced there.’’ 

Sec. 8503 and 8524 of the Nevada Compiled Laws, 
1929, Chapters 2 and 4 (appellant’s brief, p. 11), pro¬ 
vide that an action upon a decree or judgment can 
only be commenced within six years after the cause 
of action shall have accrued. 

Nevada Compiled Laws, 1929, Sec. 8836,* provides 

“WITHIN WHAT TIME EXECUTION MAY 
ISSUE. The party in whose favor judgment is 
given, may, at any time within six years after the 
entry thereof, issue a w*rit of execution for its 
enforcement, as prescribed in this chapter.” 

This section was taken from the California statute. 


* This section is almost identical with California statute except 
that five year limitation is prescribed. California Code of Civil 
Procedure, Title IX, Chapter I, Sec. 681, page 295, provides “The 
party in whose favor judgment is given may, at any time within 
five years after the entry thereof, have a writ of execution issued 
for its enforcement. * * *** 
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In Volume 4 of Hilly er’s Compilation of Nevada Laws 
the California statute quoted in the footnote at page 
3, is cited. It is therefore not only of interest to note 
how the corresponding California statute has been 
construed, but largely controlling in view of the fact 
that the Nevada legislature had adopted the laws of 
California. 

As said in McLane v. Abrams, 2 Nevada 199, 206, 

“It is a rule of construction too familiar to 
require the citation of authorities, that where 
one state adopts the statute of another, it is 
adopted with the construction placed upon it by 
the highest court of judicature of the state from 
which it is taken.’’ 

Also see Williams v. Glasgow, 1 Nev. 533, and State 
v. Robey, 8 Nev. 312. 

In DeUprey v. Dell prey, 23 Cal. 352,131 Pac. 99, the 
same contention urged by the appellant here was pre¬ 
sented to the California Supreme Court and it held, 
quoting from the syllabus: 

“The Statute of Limitations requires an action 
on a judgment to be brought within five years, 
but when a judgment is rendered payable in in¬ 
stalments, the time begins to run from the period 
fixed for the payment of each instalment as it 
becomes due.” 

To same effect: Gaston v. Gaston, 114 Cal. 542, 46 
Pac. 609, McGill v. McGill, 101 Kansas 324, 166 Pac. 
501, Arndt v. Burghardt, 165 Wise. 312,162 N.W. 317. 

The case of Simpson v. Simpson, 21 Cal. App. 150, 
131 Pac. 99, cited by appellant does not decide the 
question presented here, nor do the other cases cited 
by him have any direct application. 


* S 
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The first default did not occur until November, 1934. 
This action was filed less than six years after such 
first default. The appellant admits that the bill of 
particulars contains a correct statement of his pay¬ 
ments. (R. p. 16.) Accordingly, it is undisputed that 
from December, 1936, to July, 1937, both inclusive, 
and after the first default, the appellant paid the 
current alimony in the sum of $150.00 per month and 
also additional smns from February 4,1937, to May 2, 
1938, aggregating $600.00, which were applied to his 
arrearages. (R. p. 7.) By crediting the sum of $600.00 
as above, appellant’s arrearages actually date from 
November, 1935. 

The appellant’s contention, that the statute of limi- 
tatio. s begins with the date of the decree when no in¬ 
stallment was due, if sustained would produce an un¬ 
conscionable result. If the appellant had paid regu- 
larlv and without default all of the installments 
ordered by the Nevada decree for a period of six years 
and defaulted for the first time in the seventh year, it 
would then be too late, according to appellant’s theory, 
for the appellee to collect the defaulted payment by 
legal process on the very next day after it became due, 
because it vrould then be barred by the statute of limi¬ 
tations. A decree for the support of a three-year-old 
child would be barred when the child attained the age 
of nine years. We respectfully submit that the statute 
of limitations never commences to run until the right 
of action, or the right to sue, accrues. The right of 
action or the right to sue did not and could not accrue 
until a default had occurred. 

This court said in Strasburger v. Schram , 68 App. 
1). C. 87, 93 Fed. (2d) 246, that until an unconditional 
liability is fastened on a debtor, no action can be main- 
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tained against him and the statute of limitations does 
not begin to run in his favor. The statute begins to 
run with the date when the obligation becomes due. 

In Washington Loan and Trust Co. v. Darling, 21 
App. D. C. 132 this court held that where a debt is 
payable in independent installments, the right of ac¬ 
tion accrues on each as it matures. 

In Sistare v. Sistare, 218 U. S. 1, 30 Sup. Ct. Rep. 
682, 686 the court said: 

“Where a decree is rendered for alimony and 
is made payable in future instalments, the right 
to such instalments becomes absolute and vested 
upon becoming due.” 

In 15 R. C. L. 941, Section 418 it is stated: 

“An action at law may be maintained to en¬ 
force payment of sums due under a decree in 
equity for payment of alimony rendered in an¬ 
other state, although the decree is not for a spe¬ 
cific sum, but for a periodic allowance.” 

Also see Wagner v. Wagner, 26 R. I. 27, 57 Atl. 1058; 
Bulloch v. Bulloch, 52 N. J. Eq. 561, 30 Atl. 676, 678; 
Barber v. Barber, 21 How. 582, 591,16 L. ed. 226, 229; 
McKay v. Bradley, 26 App. D. C. 449. 

2 . 

That the Minor Children Have Since Reached Maturity 
> Does Not Affect the Decree. 

The record shows that the parties prior to the di¬ 
vorce decree settled by an agreement the matter of 
support and maintenance of the appellee and of the 
minor children, and the court having deemed the pro¬ 
visions for this purpose fair and reasonable, ratified 
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and confirmed the same and embodied them in the 
decree. (R. pp. 10, 11.) 

By the law of Nevada, unless reservation is made in 
the decree for the retention of jurisdiction, the court 
has no power to modify or alter the provisions for 
alimony or support after six months. Sweeney v. 
Sweeney, 42 Nevada, 431, 179 Pac. 638; Annotation, 
71 A. L. R. 726. No reservation of jurisdiction is con¬ 
tained in this decree. Obviously both the court and 
the parties, being aware that no future revision or 
modification of the decree as to support was possible, 
intended to have it embrace all contingencies. The 
parties and the court were also aware that one child 
would attain her majority within seven months (fe¬ 
male under Nevada law attains her majority at the age 
of 18), and the other child in five years. If the parties 
or the Nevada Court had intended that the amount of 
alimony should be reduced as each child attained her 
or his majority, it would have been expressed by ap¬ 
propriate language, in the agreement and in the de¬ 
cree, just as provision was made for the support of 
the minor children in the event of the appellee’s re¬ 
marriage. 

According to the appellant’s contention the allow¬ 
ance of $150.00 would have continued only for the 
short period of seven months and then continued at 
the rate of $100.00. We say as this court said in Jones 
v. Jones, 63 App. D. C. 373, 72 Fed.(2d) 829, that it is 
unreasonable to believe that it was the intention of the 
court to make this provision for $150.00 to continue 
such a short time. 

In all of the cases cited by the appellant on this 
subject, except the case of Noonan v. Noonan, 127 
Kansas, 287, 273 Pac. 409, application was made to 
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the court which had entered the original decree for an 
order modifying it because of the changed conditions 
of the parties. Obviously, these cases are not appli¬ 
cable to the instant case, where the question is the 
construction of the Nevada decree, not its modification. 

The Noonan case, supra, has no bearing upon the 
question presented here. A Kansas statute provided 
that permanent alimony, if allowed, must be decreed 
in a specific sum of money, which might be made pay¬ 
able in gross or in installments but that the sum itself 
must be fixed. The decree in the Noonan case failed 
to meet this statutory requirement and it was held 
void. Subsequent cases fully explaining this decision 
are Revere v. Revere, 133 Kansas 301, 299 Pac. 595, 
and Tucker v. Tucker, 150 Kansas 317, 92 Pac. (2d) 26. 

The jurisdiction of the Nevada Court to enter the 
decree is not questioned, nor is the validity of the de¬ 
cree, at the time it was entered, assailed. Nor is the 
appellant asking this court to modify the Nevada de¬ 
cree, a power which it obviously does not possess. In 
the absence of any attack upon the jurisdiction of the 
Nevada Court to have entered the decree, this court 
must give the Nevada decree full faith and credit. As 
we view the question, the function of this court is 
limited to the ascertainment of the meaning of the de¬ 
cree from the language therein contained. 

The decree is not ambiguous or obscure. In the 
absence of ambiguity or obscurity, the Nevada court 
is powerless to alter or change its decree under the 
guise of “ construction ” and it certainly must logically 
follow that the courts of this jurisdiction have no such 
power to alter or modify a decree of the Nevada Court. 
Lindsay v. Lindsay, 52 Nevada 26, 280 Pac. 95; Lewis 
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v. Lewis, 53 Nevada 398, 2 Pae. (2d) 131; Aseltine v. 
District Court, 57 Nevada 269, 62 Pac. (2d) 701. 

3. 

No Genuine Issue of Fact Was Created By Appellant’s 
Hearsay Assertions of Appellee’s Remarriage. 

In the appellee’s sworn complaint she averred that 
she had never remarried. This allegation was not 
essential to her complaint. 

The appellant’s answer contained the following af¬ 
firmative defense (Sixth defense, R. p. 12): 

“For further defense to the action brought by 
plaintiff Dorris Emerson Miller herein, defend¬ 
ant Lehman Wellington Miller says that he is in¬ 
formed and believes and therefore alleges that 
said Dorris Emerson Miller has heretofore re¬ 
married.” 

The burden of proving appellee’s remarriage -was 
upon the appellant. 

On March 2, 1940, notice was given to the appellant 
of the appellee’s intention to take the deposition on 
oral interrogatories of the appellant and his attorney, 
Leonard J. Ganse. (R. pp. 26, 27). 

On March 9, 1940, the deposition of the appellant 
was taken, and concerning the allegation in his answer 
that he was informed and believed and, therefore, al¬ 
leged that the appellee had theretofore remarried, he 
testified (R. pp. 19-24) that he did not know when or 
vrhere the appellee had remarried and that his infor¬ 
mation consisted of (1) a conversation with a Mrs. 
Frances Tyler who told him in July, 1934, and in the 
following month wrote him that she had heard Mrs. 
Miller had remarried, (2) information from a Mrs. 
Bauer that early in 1933 (the divorce decree was en- 
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tered late in 1933) she had seen the appellee arm in 
arm in the street with one Leonard Carmalt, and (3) 
appellant’s personal observation of Mr. Carmalt on 
two occasions, once performing some kitchen task, 
and on another occasion driving to the appellee’s resi¬ 
dence in an automobile. This was the extent of the 
knowledge and information of appellant. His attorney 
had no information besides what had been related to 
him by appellant (R. p. 25). 

After this deposition was taken, a motion was made 
for summary judgment under Rule 56 accompanied 
by a supporting affidavit of the appellee, wherein she 
stated under oath among other things that the children 
of the marriage resided with her from the date of the 
Nevada decree until June 3, 1939, when the son mar¬ 
ried and established a home of his own, and that the 
daughter, who has also married, has continued to re¬ 
side with her ever since the date of the Nevada decree, 
except for an interval of three and one-half months; 
that she is not married to Leonard Carmalt mentioned 
in the deposition nor to anyone else, and that she has 
remained unmarried since her divorce. She stated 
further in her affidavit that during the summer of 193S 
she received a letter from the appellant, stating that 
he had heard that she had remarried, and that she re¬ 
plied to him, advising him that such was not the fact, 
and that she never stated to anyone that she had re¬ 
married. Appellee also stated in her affidavit that 
her income consists of $50.00 per month received by 
her from a roomer for room and board, a further sum 
which her son-in-law pays for a room and board and 
about $150.00 per year, dividends on some stocks. (R. 
pp. 28, 29.) 

The opposing affidavit of the appellant made no de- 
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nial of any of these pertinent statements. (R. pp. 29- 
32.) 

While it may be true that marriage may be proved 
by other means than the testimony of an eye witness 
to the wedding, we know of no instance where mar¬ 
riage was proved by the conversational expression of 
some person who knew another person who told some 
other person that she had thought appellee was 
married. 

The extent to which evidence of reputation is ad¬ 
missible to prove marriage is treated in Wigmore on 
Evidence, 3rd Edition, Volume V, Chapter LV. The 
distinguished author, Mr. Wigmore, states at Section 
1584: 

“What is offered must be in effect a reputation, 
not the mere assertion of an individual.” 

In Bander v. Blackiston, 149 Md. 322, 131 Atl. 454, 
the court said: 

“In general, however, the fact of marriage may 
be inferred from habit and reputation, and * these 
elements of proof—namely, cohabitation, reputa¬ 
tion, declarations, conduct and reception among 
friends and neighbors as married—are commonly, 
in a perfect case, found in combination. All the 
latter ones are shadows attending on cohabita¬ 
tion, and they should be simultaneous therewith 

Also see Badger v. Badger, 88 N. Y. 546; Wigmore 
on Evidence, supra, Sec. 1602; Travers v. Reinhardt, 
205 U. S. 423. 

The statements contained in the appellant’s affidavit 
and his testimony in his deposition do not meet the 
test as proof of reputation of marriage. 


| 

i 
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Rule 56 (c) and (e) of the Federal Rules of Civil 
Procedure provide as follows: 

“(c) The motion (for summary judgment) shall 
be served at least 10 days before the time specified 
for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The 
judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that, 
except as to the amount of damages, there is no 
! genuine issue as to any material fact and that the 
> moving party is entitled to a judgment as a matter 
of law.” 


“(e) Supporting and opposing affidavits shall 
: he made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, 
and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts 
thereof referred to in an affidavit shall be at¬ 
tached thereto or served therewith. The court 
may permit affidavits to be supplemented or op¬ 
posed by depositions or by further affidavits.” 
(Words enclosed parentheticallv and italics sup¬ 
plied.) 

In Roberts v. Sauerman Bros., Inc., 300 Ill. App. 

213, 216, 20 N. E. (2d) 849, the court said: 

“The rule further requires that the affidavit 
* * * shall not consist of conclusions but of such 
facts as would be admissible in evidence, and 
shall affirmatively show that the affiant if sworn 
as a witness, can testify competently thereto, and 
that if the facts shown are not within the per¬ 
sonal knowledge of one person, two or more affi¬ 
davits shall be used.” 
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The courts consistently hold that the affidavits must 
set forth facts admissible in evidence. Shea v. Leonis, 
29 Cal. App. (2d) 184, 84 Pac. (2d) 277; Boerner v. 
United States, 26 F. Supp. 769; Fox v. Johnson and 
Wimsatt, 31 F. Supp. 64. 

And in Banco de Espana v. Federal Reserve Bank, 
28 F. Supp. 958, 973, the court said: 

“Suspicions are not sufficient to raise a genuine 
issue of fact. * * * This Court will not base its 
decision of these motions on suspicions, but on 
facts. Rule 56 (c) of the Federal Rules of Civil 
Procedure requires the existence of a genuine 
issue as to a material fact * * 

Manifestly the court below w*as right in holding that 
the hearsay assertions of the appellant, that the appel¬ 
lee had remarried, did not create a genuine issue of 
fact. 

4. 

Findings of Fact and Conclusions of Law Were 
Neither Necessary or Required. 

In the references cited by the appellant as support¬ 
ing his contention that findings of fact and conclusions 
of law are required, there were present in each case 
genuine issues regarding material facts which re¬ 
quired the adjudication by the court. 

Where, however, as in the instant case, there is no 
genuine issue as to any material fact, all the court is 
required to do by Rule 56 is to make a full adjudica¬ 
tion upon the pleadings, which it did by the entry of 
the judgment (R. p. 41). 

Moreover, the appellant made no request to the 
court below for findings of fact or conclusions of law. 

In conclusion we respectfully submit that the court 




14 


below did not err in granting appellee’s motion for 
summary judgment and that the judgment should be 
affirmed. 

Charles H. Bergazin, 
Alfred M. Schwartz, 
Samuel A. Freedman, 

i Attorneys for Appellee. 





